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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GARRISON SOUTHFIELD PARK LLC,
Case No. 2:17-cv-783-EAS-EPD
Plaintiff,
JUDGE EDMUND A. SARGUS, JR.
v.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

Case No. 2:19-cv-1041-EAS-EPD

OLYMBEC USA LLC,
Plaintiff,

JUDGE EDMUND A. SARGUS, JR.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

v.
CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

MOTION FOR APPROVAL OF SETTLEMENT AGREEMENT EXECUTED
BY PLAINTIFF GARRISON SOUTHFIELD PARK LLC, PLAINTIFF
OLYMBEC USA LLC, AND DEFENDANT COMPUPOINT USA, LLC
Plaintiff Garrison Southfield Park LLC (“Garrison”), Plaintiff Olymbec USA LLC
(“Olymbec,” along with Garrison referred to as the “Plaintiffs”), and Defendant CompuPoint
USA, LLC (“Settlor”) move the Court to enter an Order approving the Settlement Agreement
between Plaintiffs and Settlor. This motion is supported by the attached Memorandum and the
attached Settlement Agreement.
For the Court’s convenience, a proposed order has been attached hereto.
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MEMORANDUM IN SUPPORT
I.

Background
Plaintiffs and Settlor have negotiated a settlement and seek the Court’s approval of the

Settlement Agreement attached hereto as Exhibit A (“the Settlement Agreement”). The
Settlement Agreement resolves Plaintiffs’ claims against Settlor pursuant to Section 107 of the
Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”), 42
U.S.C. § 9607, and Ohio common law, for past and future costs to clean up cathode ray tubes
and other electronic wastes (collectively, “E-Waste”) at Garrison’s two contiguous warehouses
located at 1655 and 1675 Watkins Road in Columbus, Ohio and at Olymbec’s warehouse located
at 2200 Fairwood Avenue in Columbus, Ohio (collectively, the “Facility”).
Defendant Closed Loop Refining and Recovery, Inc. (“Closed Loop”) leased the Facility
or portions thereof from the Plaintiffs, and Closed Loop and/or Closed Loop Glass Solutions (an
affiliate of Closed Loop) then received, stockpiled, and abandoned E-Waste received from their
customers at the Facility. Declaration of Karl R. Heisler (“Heisler Decl.”), ¶¶ 4, 6 (Exhibit B);
Declaration of Randall B. Womack (Womack Decl.”), ¶¶ 4, 6 (Exhibit C). Plaintiffs allege that
the E-Waste constitutes hazardous substances subject to CERCLA, based on total lead content
from samples collected from the Facility and common industry knowledge. Heisler Decl., ¶ 7;
Womack Decl. ¶ 7. Plaintiffs retained consultants to estimate the total weight of E-Waste in the
Facility and to estimate the necessary costs that Plaintiffs will incur to remove it, to lawfully
dispose of it, and to decontaminate the Facility by removing the lead dust deposited on the floors,
walls, columns, rafters, and contents, all consistent with the U.S. Environmental Protection
Agency National Contingency Plan at 40 C.F.R. Part 300. Heisler Decl. ¶ 8; Womack Decl., ¶
8. The consultants estimate that the Facility contains approximately 159,104,489 pounds (79,552
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tons) of E-Waste, and that the response costs will be approximately $22,248,442. 1 Heisler Decl.,
¶¶ 8, 9, 11; Womack Decl., ¶¶ 8, 9, 11.
Plaintiffs have obtained Closed Loop records providing detailed accounts of the weight of
E-Waste that Closed Loop received from its customers, including accounting spreadsheets,
commodity purchase agreements, bills of lading, weight tickets, purchase orders, and related
shipping documentation. Heisler Decl., ¶ 6; Womack Decl., ¶ 6. According to these records,
and as confirmed by Settlor’s reasonable inquiry, Settlor arranged for the transport of the weight
of E-Waste to the Facility that appears in Appendix A to its Settlement Agreement, which is
2,926,499 lbs. Heisler Decl., ¶ 6; Womack Decl., ¶ 6.
Plaintiffs have been using a straightforward cost recovery formula in settlement
negotiations that allocates a percentage to each potentially responsible party (“PRP”) based on
records that identify the total weight of E-Waste that the PRP shipped to the Facility, as
compared to the total weight of the E-Waste shipped to the Facility by all PRPs. Heisler Decl., ¶
11; Womack Decl., ¶ 11. Plaintiffs then applied this percentage to the estimated cleanup costs
of $22,248,442. Heisler Decl., ¶ 11; Womack Decl., ¶ 11. Using this formula, Plaintiffs
calculated Settlor’s share for settlement purposes at $494,948. Heisler Decl., ¶ 11; Womack
Decl., ¶ 11. Plaintiffs, however, have noted in prior motions for approval of settlement
agreements that Plaintiffs may make exceptions to this formula for some PRPs when
circumstances warrant, such as a PRP that is unable to pay its allocated share.
Settlor has informed Plaintiffs that Settlor is unable to pay the share assigned to its E-

1
The removal preliminary assessments estimated response costs at approximately $18,371,174.98, which provided
the basis for settlements previously submitted to the Court for judicial approval. Heisler Decl., ¶ 8; Womack Decl., ¶
8. Based on the removal assessment subsequently conducted for purposes of the CERCLA action memoranda and
hazardous waste closure plans, the estimate was updated and revised to $22,248,442. Heisler Decl., ¶ 8; Womack
Decl., ¶ 8.
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Waste contributions at the Facility under Plaintiffs’ cost recovery formula and has provided
Plaintiffs with copies income tax returns evidencing financial conditions of the Settlor over the
last five (5) years to demonstrate this point. Declaration of Murtaza Dohadwala (“Dohadwala
Decl.”), ¶ 6 (Exhibit D). Plaintiffs have examined these financial records and concur with
Settlor’s representation. Heisler Decl., ¶ 11; Womack Decl., ¶ 11.
Settlor has also informed Plaintiffs, however, that Settlor is able to compensate Plaintiffs
for most of its share through the provision of in-kind, electronic waste recycling services. As inkind services for its share of the environmental cleanup costs at the Facility, and at no cost to
Plaintiffs, Settlor has agreed to collect, transport, and recycle 2,926,499 lbs of E-Waste from the
Facility in compliance with federal, state, and local law. Heisler Decl., ¶ 11; Womack Decl., ¶
11. Settlor has further agreed to provide such services starting no later than thirty (30) days after
the Effective Date of the Settlement Agreement and on a schedule of no less than 250,000 lbs of
E-Waste per week thereafter, unless otherwise agreed to in a written modification entered into by
the Parties pursuant to Section 13(h) of the Settlement Agreement. Heisler Decl., ¶ 11; Womack
Decl., ¶ 11. Taking into consideration the market rate of such services and the nature and
quantity of E-Waste to be recycled, Plaintiffs have valued these in-kind services at
approximately $400,000. Heisler Decl., ¶ 11; Womack Decl., ¶ 11.
To facilitate the arrangement, Plaintiffs have agreed to make arrangements to pay Settlor
per-pound processing fees to recycle an additional 2,926,499 lbs of E-Waste, with all costs of
collection and transport to be borne by Settlor. Heisler Decl., ¶ 11; Womack Decl., ¶ 11. Such
payments shall be shall be based on prevailing market rates for similar services and shall be
made via escrow accounts pursuant to escrow agreements between Plaintiffs and the State of
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Ohio EPA set up for purposes of funding the cleanup effort with settlement proceeds from other
settlors. Heisler Decl., ¶ 11; Womack Decl., ¶ 11.
The remaining portion of the share assigned to Settlor for E-Waste contributions to the
Facility (i.e., approximately $94,948) cannot be funded from company assets or any projected
cashflow that might occur in the near future, after taking into account the costs Settlor will incur
to perform the services, which include transportation costs projected to exceed $250,000.
Dohadwala Decl., ¶ 6. Settlor does not foresee any opportunity to raise these additional funds
through its current or anticipated operations. Id., ¶ 6. Consequently, Plaintiffs have agreed to
settle their claims against Settlor for in-kind services valued at approximately $400,000. See
Appendix A of the Settlement Agreement.
This Court has ruled that it is reasonable to consider a defendant’s compromised financial
position when evaluating the fairness of CERCLA settlements. See, e.g., Responsible Envtl.
Solutions Alliance v. Waste Mgmt., Inc., 2011 WL 382617, No. 3:04-cv-013, *3-*4, *10 (S.D.
Ohio, Feb. 3, 2011); United States v. Atlas Lederer Co., 494 F. Supp.2d 629, 637-38 (S.D. Ohio
2005). Based on Settlor’s limited ability to pay, Plaintiffs and Settlor agree that the Settlement
Agreement is fair, adequate, and reasonable.
It is also worth noting that the State of Ohio will not object to the Settlement Agreement
and will consider Settlor’s CERCLA liability to the State of Ohio satisfied, subject to certain
preconditions, including this Court’s issuance of contribution protection pursuant to CERCLA
Section 113(f)(1). See Exhibit G.
Plaintiffs and Settlor now ask the Court to approve the Settlement Agreement. Pursuant
to Section 6 of the Settlement Agreement, consummation of the settlement is contingent on the
Court’s entry of an Order providing that the value of Settlor’s in-kind services for settlement be
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credited pro tanto, and not pro rata, in determining the equitable share of defendants other than
Settlor. Plaintiffs and Settlor ask the Court to enter an Order to that effect.
Plaintiffs and Settlor also request the Court to discharge and/or bar all past, present, and
future counterclaims, cross-claims and other claims against Settlor relating to the Facility,
including any claims which have been or which could be made by any party to this case or any
other person, except for certain claims listed in Paragraphs 4 and 9 of the Settlement Agreement.
These exceptions include a reopener in Paragraph 9 if new information reveals the weight of
materials attributable to Settlor is twenty percent (20%) or more in excess of the weight of
materials identified in Appendix A to the Settlement Agreement, or that the weight of materials
attributable to Settlor is at least 50,000 lbs in excess of the weight of the materials identified in
Appendix A to the Settlement Agreement, whichever is lower. This reopener is designed to
make sure that Settlor pays its fair share even if evidence obtained in future discovery discloses
that the Settlor is responsible for a quantity of E-Waste not considered in calculating the
settlement amount in the Settlement Agreement.
II.

Argument
A.

The Settlement Agreement Should Be Approved By The Court
Because Settlements Are Favored, And The Settlement Agreement Is
Fair, Is Reasonable, And Satisfies The Requirements of CERCLA.

“The general policy of the law is to support voluntary settlements.” United States v.
Cantrell, 92 F. Supp.2d 718, 723 (S.D. Ohio 2000) (approving CERCLA consent decrees). See
also United States v. Cannons Eng’g Corp., 899 F.2d 79, 84 (1st Cir. 1990) (“In the first place, it
is the policy of the law to encourage settlements”). While a trial court must evaluate a settlement
agreement, “public policy generally supports ‘a presumption in favor of voluntary settlement’ of
litigation.” United States v. Lexington-Fayette Urban County Gov’t, 591 F.3d 484, 490 (6th Cir.
2010), quoting United States v. Akzo Coatings of Am., Inc., 949 F.2d 1409, 1436 (6th Cir. 1991).
6
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The Sixth Circuit has stated that the district courts must evaluate a CERCLA settlement
for “fairness, reasonableness and consistency with the statute.” Akzo Coatings, 949 F.2d at 1426.
Accord, Cannons Eng’g, 899 F.2d at 85. The same standards apply to CERCLA settlements
between private parties. Responsible Envtl. Solutions Alliance v. Waste Mgmt., Inc., 2011 WL
382617, No. 3:04-cv-013, *2 (S.D. Ohio, Feb. 3, 2011).
A district court is not required to delve into the fine points of a settlement, or to
determine if other options are available. It is not the court’s “function to determine whether [a
settlement] is the best possible settlement that could have been obtained, but only whether it is
fair, adequate and reasonable.” Akzo Coatings, 949 F.2d at 1436. As explained in Subsections 1
through 4 below, the proposed settlement is fair, reasonable, and consistent with CERCLA.
1.

The Settlement Negotiations Satisfy Procedural Fairness.

A CERCLA settlement “must be both procedurally and substantively fair.” Responsible
Envtl. Solutions, 2011 WL 382617 at *2, citing Cannons Eng’g, 899 F.2d at 86. With respect to
procedural fairness, “[t]here is a strong presumption in favor of voluntary settlements in
CERCLA litigation.” United States v. 3M Co., 2014 WL 1872914, at *5, No. 3:14-cv-32 (S.D.
Ohio, May 8, 2014), citing Akzo Coatings, 949 F.2d at 1436.
The procedural component is satisfied if the negotiations were conducted fairly. “To
measure procedural fairness, a court should ordinarily look to the negotiation process and
attempt to gauge its candor, openness, and bargaining balance.” Cannons Eng’g, 899 F.2d at 86.
While “there can be no easy-to-apply check list of relevant factors” to measure fairness, one
factor to be considered is whether all defendants have “had an opportunity to participate in the
negotiations.” Id. at 86-87. “The Court must determine that the negotiators bargained in good
faith.” Cantrell, 92 F. Supp.2d at 724, citing Kelley v. Thomas Solvent Co., 717 F. Supp. 507,
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517 (W.D. Mich. 1989). See also Cantrell, 92 F. Supp.2d at 724 (“The Court should gauge the
candor, openness, and bargaining balance of the negotiations,” citing Cannons Eng’g).
In this case, Plaintiffs have reviewed Closed Loop’s records to identify the PRPs that
arranged for E-Waste to be transported to the Facility. Heisler Decl., ¶¶ 6, 12; Womack Decl.,
¶¶ 6, 12. Plaintiffs’ counsel have, by letter, electronic mail, and/or telephone, invited all of these
PRPs to negotiate settlements to pay for the removal and remediation of the E-Waste that they
contributed to the Facility, except for bankrupt, dissolved, or defunct PRPs and PRPs that sent
only a de minimus amount of Waste that will cost no more than $6000 to remediate. Heisler
Decl., ¶ 12; Womack Decl., ¶ 12. Plaintiffs have negotiated with all PRPs that have expressed
an interest in negotiations, and those negotiations are continuing. Heisler Decl., ¶ 12; Womack
Decl., ¶ 12. These negotiations led to the settlement with Settlor, and may result in other
settlements. Heisler Decl., ¶ 12; Womack Decl., ¶ 12 .
The parties to the Settlement Agreement negotiated in good faith over a period of time.
Heisler Decl., ¶ 13; Womack Decl., ¶ 13; Dohadwala Decl., ¶ 5. These negotiations included,
but were not limited to, evaluations of Settlor’s potential liability, the evidence tying Settlor to
Plaintiffs’ Facility, the defenses asserted by Settlor, the potential legal fees and costs if
settlement does not occur, past and projected future remediation costs, Settlor’s capability to
handle the in-kind services in compliance with applicable law, and Settlor’s ability to pay.
Heisler Decl., ¶ 13; Womack Decl., ¶ 13; Dohadwala Decl., ¶ 7. Thus, the settlement is the
product of arm’s length negotiations conducted in good faith. Plaintiffs’ counsel have used and
will continue to consider the same factors to negotiate settlements with other PRPs, except where
warranted by unusual circumstances. Heisler Decl., ¶ 13; Womack Decl., ¶ 13. Thus, the
procedural fairness test has been met.

8
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2.

The Settlement Agreement Is Substantively Fair.

The substantive fairness test relates to the actual harm caused by a party at the subject
site. “[A] party should bear the cost of the harm for which it is legally responsible.” 3M Co.,
2014 WL 1872914 at *5, quoting Cannons Eng’g, 899 F.2d at 87. But “[t]here is no universally
correct approach” to determining substantive fairness. Atlas Lederer, 494 F. Supp.2d 629, 636
(S.D. Ohio 2005), quoting Cannons Eng’g, 899 F.2d at 87.
Settlements must be “based upon, and roughly correlated with, some acceptable measure
of comparative fault, apportioning liability among the settling parties according to rational (if
necessarily imprecise) estimates of how much harm each PRP has done.” Cannons Eng’g, 899
F.2d at 87. However, a settlement is not held to a rigid formula for comparing fault, but can
“diverge from an apportionment formula in order to address special factors not conducive to
regimented treatment,” such as uncertainty about a settlor’s liability and discounts for early
settlements. Id. at 87-88. “There is no universally correct approach” for assessing comparative
fault, and a settlement allocation with “a plausible explanation” will be approved. Id. at 87.
Consistent with these principles, Plaintiffs have considered the amount of Settlor’s EWaste contributions to the Facility as well as Settlor’s ability to pay. The Settlement Agreement
contains reopeners that allow Plaintiffs to seek additional in-kind services or cleanup costs from
Settlor if new evidence reveals that the amount of Settlor’s E-Waste is substantially greater than
the amount of E-Waste currently attributed to Settlor. Thus, Plaintiffs and Settlor have entered
into a Settlement Agreement that is fair to everyone and satisfies the substantive fairness test.
3.

The Settlement Agreement Is Reasonable Because It Reflects Settlor’s
Actual or Potential Liability.

The Court has the task of determining if a Settlement Agreement compensates “for the
actual (and anticipated) costs of remedial and response measures.” Cannons Eng’g, 899 F.2d at
9
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90. Plaintiffs have evaluated the alleged quantity of E-Waste disposed by Settlor, and have
determined that Settlor’s settlement is fair and reasonable given the past and projected future
remediation costs, Settlor’s connection to the Facility, and Settlor’s ability to pay. Heisler Decl.,
¶¶ 6, 11, 13; Womack Decl., ¶¶ 6, 11, 13.
The strength of the evidence and the probability of success on the merits also come into
play in determining if a specific settlement agreement is reasonable. Cannons Eng’g, 899 F.2d at
90. Thus, a “reasonableness equation relates to the relative strengths of the parties’ litigation
positions.” Id. The strengths and weaknesses of plaintiffs’ and defendants’ evidence in a
contribution action will by necessity impact the outcome of settlement negotiations.
The negotiations between Plaintiffs and Settlor included, but were not limited to,
evaluations of Settlor’s potential liability, the strengths and weaknesses of the evidence tying
Settlor to Plaintiffs’ Facility, the defenses asserted by Settlor, the potential legal fees and costs if
settlement does not occur, past and projected future remediation costs, Settlor’s capability to
handle the in-kind services in compliance with applicable law, and Settlor’s ability to pay.
Heisler Decl., ¶ 13; Womack Decl., ¶ 13; Dohadwala Decl., ¶ 7. Based on these considerations,
Plaintiffs and Settlor believe that the Settlement Agreement is fair, adequate, and reasonable.
Heisler Decl., ¶ 13; Womack Decl., ¶ 13; Dohadwala Decl., ¶ 7. Thus, this settlement is
reasonable, since it is based on the relative strengths and weaknesses of the evidence and the
chances of prevailing on the merits for both Plaintiffs and Settlor.
4.

The Settlement Agreement Is Consistent With CERCLA.

The primary policy underlying CERCLA’s provisions is “to ensure prompt and efficient
cleanup of hazardous waste sites and to place the costs of those cleanups on the PRPs.” Akzo
Coatings, 949 F.2d at 1417. Settlement agreements with PRPs further the primary policy of
CERCLA to investigate and remediate hazardous substances in a prompt and efficient manner.
10
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Settlement funds help to continue the work commenced by Plaintiffs to address the E-Waste.
In addition, the settlement furthers CERCLA’s goal of requiring that “those responsible
for problems caused by the disposal … bear the costs and responsibility for remedying the
harmful conditions they created.” 3M Co., 2014 WL 1872914 at *7, quoting Cannons Eng’g,
899 F.2d at 90-91. See Nurad, Inc. v. William E. Hooper & Sons Co., 966 F.2d 837, 841 (4th
Cir.), cert. denied, 506 U.S. 940 (1992) (“The statute encourages private cleanup of such
[environmental] hazards by providing a cause of action for the recovery of costs incurred in
responding to a ‘release’ of hazardous substances at any ‘facility.’”).
Finally, the Settlement Agreement relieves the settling parties and the Court of the burden
of proceeding with the claims against Settlor all the way to trial, thereby conserving the Court’s
and the parties’ resources in time and in money. The Settlement Agreement reached with Settlor
is consistent with the underlying intent and policies of CERCLA.
B.

The Court Should Approve the Contribution Bar in the Settlement
Agreement.

The Court should approve the contribution bar in the Settlement Agreement so that
Settlor can be dismissed from this case without facing claims from other PRPs. Defendants who
wish to settle will have little incentive to do so if they cannot exit the litigation and avoid
additional monetary claims from non-settlors, as aptly noted by one court that granted the
settling parties’ request for a contribution bar:
Courts have recognized a strong federal interest in promoting settlement. This
interest is especially pronounced in complex matters such as CERCLA claims,
where the amount of evidence to be gathered for assessing liability is
voluminous. It is hard to imagine that any defendant in a CERCLA action
would be willing to settle if, after the settlement, it would remain open to
contribution claims from other defendants. The measure of finality which a
cross-claim bar provides will make settlements more desirable. A settling
defendant therefore “buys its peace” from the plaintiff, as being relieved of
liability to co-defendants frees the settling defendant from the litigation. The
court finds that the degree to which a bar on contribution cross-claims will
11
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facilitate settlement outweighs the prejudice of such a bar on non-settling
defendants. Accordingly, the court grants this aspect of the motions of
Plaintiffs and Defendants Hydrosol and Henkel.
Allied Corp. v. ACME Solvent Reclaiming, Inc., 771 F. Supp. 219, 222 (N.D. Ill. 1990) (internal
cites omitted).
The Court has the authority to encourage settlement by terminating and precluding all
present and future claims against Settlor, and should do so because it furthers the purposes of
CERCLA. See Responsible Envtl. Solutions, 2011 WL 382617, at *5 (approving settlement with
contribution bar because “the imposition of such a bar rests on equitable considerations, and,
further, since contribution bars will foster the voluntary settlement of complex CERCLA
lawsuits, a goal which is worthy of being furthered”).
The federal courts, including the Southern District of Ohio, have routinely issued orders
under CERCLA Section 113(f)(1) approving settlement agreements containing contribution bars
prohibiting non-settling PRPs from filing claims against settling PRPs. The following language
of CERCLA Section 113(f)(1) provides for court-approved settlements that can cut off
contribution claims by non-settling PRPs:
(f) Contribution
(1) Contribution
Any person may seek contribution from any other person who is liable or
potentially liable under section 9607(a) of this title, during or following any
civil action under section 9606 of this title or under section 9607(a) of this title.
Such claims shall be brought in accordance with this section and the Federal
Rules of Civil Procedure, and shall be governed by Federal law. In resolving
contribution claims, the court may allocate response costs among liable parties
using such equitable factors as the court determines are appropriate. Nothing in
this subsection shall diminish the right of any person to bring an action for
contribution in the absence of a civil action under section 9606 of this title or
section 9607 of this title.
42 U.S.C. § 9613(f)(1) (emphasis added).

12
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The courts have used the principles in model laws such as the 1977 Uniform Comparative
Fault Act (“UFCA”) and the Uniform Contribution Among Tortfeasors Act (“UCATA”) to
equitably allocate cleanup costs among PRPs. United States v. Alcan Aluminum Corp., 990 F.2d
711, 724 (2d Cir. 1993); Responsible Envtl. Solutions, 2011 WL 382617, at *4. These model
acts shield settling parties from claims of non-settlors on the premise that the settlors have paid
their fair share. Alcan, 990 F.2d at 725. The courts have found that these equitable principles
implement congressional intent underlying CERCLA, and have adopted these principles as
federal common law. Id. at 724-25; Responsible Envtl. Solutions, 2011 WL 382617, at *4.
A decision by the Southern District of Ohio explains how the courts use Section 113(f)(1)
to impose a contribution bar against non-settling PRPs:
Nevertheless, a number of courts have held that it is permissible to bar
contribution claims against the settling parties in a CERCLA contribution
action, in accordance with the federal common law as exemplified by § 6 of the
Uniform Comparative Fault Act or § 4 of the Uniform Contribution Among
Tortfeasors Act.
****
In its Decision of March 27, 2008, this Court indicated that it was inclined to
follow the decisions adopting a contribution bar as part of the federal common
law, even though such a bar is not authorized by § 113(f)(2), because such a
holding is in accordance with § 113(f)(1) of CERCLA, which provides that,
“[i]n resolving contribution claims, the court may allocate response costs among
liable parties using such equitable factors as the court determines are
appropriate” (42 U.S.C. § 9613(f)(1)), given that the imposition of such a bar
rests on equitable considerations, and, further, since contribution bars will foster
the voluntary settlement of complex CERCLA lawsuits, a goal which is worthy
of being furthered. . . . Quite simply, there has been no intervening authority,
nor has CWM presented any argument causing this Court to decline to follow its
earlier inclination. Therefore, this Court adopts a bar, preventing CWM and
every other PRP from seeking contribution from the Settling Defendants and
TLC.
Id. This rationale resulted in an order that barred all PRPs from bringing contribution claims
against the settling defendants. Id. at *5. This approach has also been productive for fostering
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CERCLA settlements in Hobart Corp. v. Dayton Power & Light Co., No. 3:13-cv-115 (S.D.
Ohio 2014). See Exhibit E hereto, providing a sample of the orders in that case approving
settlement agreements and barring all claims against the settlors in Paragraph 3 of each order.
This Court also has applied the contribution bar in the instant case for each of the previous
settlements approved by the Court. Doc. # 312, PageId # 3655, ¶ 3; Doc. # 400, PageId # 4506,
¶ 3; Doc. # 536, PageId # 6035, ¶ 3.
Examples of other cases that have used Section 113(f)(1) to bar contribution claims
against settling PRPs in private cases include the following: Evansville Greenway &
Remediation Tr. v. S. Ind. Gas & Elec. Co., No. 3:07-CV-66-SEB-WGH, 2010 WL 3781565, at
*4, n. 3 (S.D. Ind., Sept. 20, 2010); Foamseal, Inc. v. Dow Chem. Co., 991 F. Supp. 883, 886
(E.D. Mich. 1998); Stearns & Foster Bedding Co. v. Franklin Holding Corp., 947 F. Supp. 790,
813 (D. N.J. 1996); Mavigliano v. McDowell, No. 93 C 7216, 1995 WL 704391, at *2 (N.D. Ill.,
Nov. 28, 1995); Hillsborough Cty. v. A & E Rd. Oiling Serv., Inc., 853 F. Supp. 1402, 1408
(M.D. Fla. 1994); United States v. SCA Servs. of Indiana, Inc., 827 F. Supp. 526, 532 (N.D. Ind.
1993); Am. Cyanamid Co. v. King Indus., Inc., 814 F. Supp. 215, 217-19 (D. R.I. 1993); Barton
Solvents, Inc. v. Sw. Petro-Chem, Inc., 834 F. Supp. 342, 345–46 (D. Kan. 1993); and Allied
Corp. v. ACME Solvent Reclaiming, Inc., 771 F. Supp. 219, 222 (N.D. Ill. 1990). Additional
cases in support of contribution bars are cited in the next two paragraphs below.
Because a non-settling defendant could circumvent a contribution bar against CERCLA
claims by suing a settling defendant under a different cause of action, the courts have used
CERCLA Section 113(f)(1) to bar claims for all potential causes of action. The Southern District
of Ohio followed this approach in Hobart Corp. See Paragraph 3 of the orders in Exhibit E
hereto, barring “[a]ll claims … under Sections 106, 107 or 113 of CERCLA and/or any other
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federal, state or local statute, regulation, rule, ordinance, law or common law.” Also see San
Diego Unified Port Dist. v. Gen. Dynamics Corp., No. 07-CV-01955-BAS-WVG, 2017 WL
2655285, at *8-*10 (S.D. Cal., June 20, 2017) (barring all claims “pursuant to any federal or
state statute, common laws, or any other theory”); City of San Diego v. Nat'l Steel &
Shipbuilding Corp., No. 09CV2275 WQH BGS, 2015 WL 1808527, at *11-*13 (S.D. Cal., Apr.
21, 2015) (barring state law claims); AmeriPride Servs. Inc. v. Valley Indus. Servs., Inc., No.
CIVS 00-113 LKK JFM, 2007 WL 1946635, at *2-*5 (E.D. Cal., July 2, 2007) (barring claims
under state law and common law). In accordance with this principle, Plaintiffs and Settlor
request that the Court bar all claims against Settlor under all legal theories, as it has done in its
past approvals of settlements in this case.
Some decisions have applied the contribution bar against every PRP, including PRPs who
were not parties to the lawsuits in which the settlements were approved. San Diego Unified Port
Dist., 2017 WL 2655285, at *10 (barring all claims “regardless of when such claims are asserted
or by whom”); Lewis v. Russell, 2012 WL 671670, No. CIV 2.03-2646 WBS, at *6 (E.D. Cal.,
Nov. 9, 2012). This is the approach followed by the Southern District of Ohio in Hobart
Corporation. See Paragraph 3 of the orders included in Exhibit E. This Court has also followed
this approach for the previous settlements in the instant case. Doc. # 312, PageId # 3655, ¶ 3;
Doc. # 400, PageId # 4506, ¶ 3, Doc. # 536, PageID # 6035, ¶ 3. Plaintiffs and Settlor request
that the Court follow the same approach for the attached settlement.
Plaintiffs have served a copy of the Motion for Approval of Settlement Agreement on all
defendants and will soon send it to all other currently known PRPs. Heisler Decl., ¶ 14;
Womack Decl., ¶ 14. Plaintiffs and Settlor request that the contribution bar apply to all claims
that could be asserted against Settlor.
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C.

The Value of Settlor’s In-Kind Services Should Be Credited Pro
Tanto, and Not Pro Rata, in Determining Other Defendants’ Equitable
Shares at Trial.

The Court’s order approving this Settlement Agreement should credit the value of
Settlor’s in-kind services pro tanto and not pro rata in determining other defendants’ equitable
shares of remediation costs, just as the Court has done for the previous settlements in the instant
case. Doc. # 312, PageId # 3655, ¶ 4; Doc. # 400, PageId # 4506, ¶ 4; Doc. # 536, PageID #
6035, ¶ 3. As explained below, pro tanto crediting encourages early settlements, encourages
voluntary site cleanups, promotes faster site remediation, and reduces trial time.
The pro tanto and pro rata methods are derived from the UCATA and the UCFA,
respectively, which advocate competing methods of accounting for a settling party’s share when
determining the amount of a nonsettling defendant’s liability. Ameripride Servs. Inc. v. Texas E.
Overseas Inc., 782 F.3d 474, 483 (9th Cir. 2015). When a litigant has settled with one party, the
UCFA would reduce the shares of other liable persons by the percentage of the settlor’s fault
(UCFA § 2). Akzo Nobel Coatings, Inc. v. Aigner Corp., 197 F.3d 302, 308 (7th Cir. 1999).
This allocation method is known as the pro rata, or proportionate share, method. “Courts
adopting the UCFA proportionate share approach ‘must therefore determine the responsibility of
all firms that have settled, as well as those still involved in the litigation.’” Ameripride, 782 F.3d
at 483-84 (quoting American Cyanamid Co. v. Capuano, 381 F.3d 6, 20 (1st Cir. 2004)). The
consequence of this approach is that tortfeasors who have not settled “will be responsible only
for their proportionate share of the costs, even if the settling tortfeasor settles for less than its fair
share of the injury.” Ameripride, 782 F.3d at 484.
The UCATA’s pro tanto method, by contrast, reduces non-settlors’ liability only by the
dollar amount of the settlements (UCATA § 4). Id. CERCLA Section 113(f)(2) (42 U.S.C. §
9613(f)(2)) applies the pro tanto method to PRP settlements with the United States or a state. Id.
16
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(noting that Section 113(f)(2) provides that a settlement with the United States or a state
“reduces the potential liability of the others by the amount of the settlement”). CERCLA does
not prescribe the accounting method to be used in private settlements.
The Seventh Circuit has mandated the use of pro tanto as the only acceptable allocation
method in CERCLA cases, observing that any other method would undermine the congressional
preference for pro tanto revealed in CERCLA Section 113(f)(2)). Akzo, 197 F.3d at 307-308.
Other circuits have ruled that the district courts have the discretion to use whichever of the two
methods is most suited to the facts of the case. Ameripride Servs. Inc., 782 F.3d at 487 (district
courts may use either method, whichever is “ʻthe most equitable method of accounting for
settling parties’ in private-party contribution actions”); American Cyanamid, 381 F.3d at 21
(stating that “CERCLA provides the district court with the discretion to allocate response costs
among liable parties” and affirming the district court’s use of pro tanto allocation).
“These competing approaches can produce substantial differences in incentives to settle
and in the complexity of litigation.” Akzo, 197 F.3d at 307. Pro rata is sometimes employed on
the premise that it ensures, “in theory, that damages are apportioned equitably among the liable
parties.” American Cyanamid, 381 F.3d at 20. However, pro tanto has several important
advantages in the context of this case.
First, the pro tanto method is better at furthering CERCLA’s goals than pro rata, because
it encourages PRPs to negotiate and leads to earlier settlements:
In general, the pro tanto approach, by placing the risk of lenient settlements on
PRP hold-outs …, facilitates CERCLA’s goal of encouraging early settlement and
private remediation. In a pro rata regime, PRPs … who assume responsibility for
cleanup … will have no flexibility to negotiate in settlements. If they accept
anything less from a PRP than what a court later determines to have been that
PRP’s proportionate share, they will have to pay for the difference out of their
own pockets. Further, the defendant PRPs will have no incentive to settle early
on, because the early settlements of other PRPs will have no effect on the
17
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potential liability of remaining PRPs. In such a regime, it would be more difficult
to settle with contribution defendants. As a result, contribution plaintiffs would be
forced to litigate against more PRPs, spending non-recoverable attorneys fees.
Such a prospect would make it less likely that PRPs would be willing to sign
consent decrees … and voluntarily undertake remediation of polluted sites.
In contrast, under a pro tanto regime, contribution plaintiffs will have more
flexibility in settling with defendant PRPs, because any potential shortfalls of
early settlements can be shared by the contribution plaintiffs and non-settling
PRPs in an equitable allocation at trial.… If it is easier for PRP groups to recover
costs by settling early with other PRPs, they are more likely to come forward to
settle … and take on the task of remediating contaminated sites, furthering
CERLCA’s goals of private party remediation and early settlement.
Action Mfg. Co. v. Simon Wrecking Co., 428 F. Supp.2d 288, 326 (E.D. Pa. 2006), aff’d, 287
Fed. Appx. 171 (3d Cir. 2008), citing Joseph A. Fischer, “All CERCLA Plaintiffs Are Not
Created Equal: Private Parties, Settlements, and the UCATA,” 30 Hous. L. Rev. 1979 (1994).
Another court has noted that pro tanto accounting, unlike the pro rata method, encourages a
plaintiff to voluntarily clean up hazardous substances:
The pro tanto approach best furthers CERCLA's primary goal of promoting
prompt and effective cleanups by assuring that the private-party § 9607 plaintiff
will not be shortchanged in their attempt to recover cleanup costs. Because the
plaintiff knows the precise amount their settlement will be worth and the rest of
the response costs will be recoverable from other PRP's held strictly liable under
the statue, the plaintiff can be virtually assured of complete recovery. By
contrast, under the proportionate approach, the private party who conducted
cleanup is likely to be left holding the proverbial bag if they inaccurately
forecast the relative culpability of a settling defendant…. Since a non-PRP
private party who conducts CERCLA related cleanup already faces the hurdle
and expense of pursuing litigation to receive compensation for its response
costs, the prospect of less than full recovery would add an additional
disincentive to private party cleanups and would therefore be contrary to
CERCLA's principle goals.
Veolia Es Special Servs., Inc. v. Hiltop Investments Inc., No. CIV.A. 3:07-0153, 2010 WL
898097, at *7 (S.D. W.Va., Mar. 12, 2010). The Southern District of Ohio has expressed the
same sentiments as reasons for approving pro tanto accounting in CERCLA settlements. See
Hobart Corp., Order of Apr. 18, 2016 (Exhibit F), pp. 5-6. The Court in the instant case has
18
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concurred in this rationale as well with respect to the previous settlements. This Court has found
the pro tanto approach to be appropriate for the previous settlements in the instant case. Doc. #
400, PageId ## 4503-4505; Doc # 536, PageId ## 6032-6036. In cases with multiple defendants,
like this case, the pro rata approach “encourages defendants to hold out until a fault-based
allocation can be made, requiring the plaintiff to continuing litigating and thereby reduce its net
recovery.” Veolia, 2010 WL 898097, at *7.
The second advantage of using the pro tanto method in this case is that it will serve
judicial economy. Under both methods, a court must determine the settlement’s fairness.
Veolia, 2010 WL 898097, at *8. For the pro rata method, “a court must determine the relative
culpability of all parties - including settling parties - and their equitable share at trial.” Id. In
CERCLA cases, “the assignment of liability to missing parties at trial will often be more time
consuming and costly.” Id., citing American Cyanamid, 381 F.3d at 20 (which notes that “[s]uch
a process can lead to a “complex and unproductive inquiry”); Akzo Nobel Coating 197 F.3d at
308; Action Mfg., 428 F. Supp.2d at 326 (pro tanto is easier to administer).
A court using the pro tanto approach evaluates fairness at the time of settlement, not trial.
Id. No evidentiary fairness hearing is necessary prior to approval of the settlement. See Cannons
Eng’g, 899 F.2d at 94 (stating that “[i]n general, we believe that evidentiary hearings are not
required under CERCLA when a court is merely deciding whether monetary settlements
comprise fair and reasonable vehicles for disposition of Superfund claims”). The Southern
District of Ohio, in declining to hold a fairness hearing in another CERCLA case employing pro
tanto accounting, has found that evidentiary hearings for CERCLA settlements are rarely
granted, are unnecessary in the absence of any evidence of collusion or unfairness, and would be
the “functional equivalent of a full-blown trial” that would discourage settlement by PRPs who
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want to settle to avoid litigation costs. Hobart Corp., Order of Apr. 18, 2016 (Exhibit F), pp. 912. Based on this principle, settlements in the instant case are appropriate for pro tanto
accounting, which will serve the purpose of judicial economy.
Thus, the “[a]doption of the pro tanto rule in CERCLA cases encourages early
settlement, the allocation of private resources towards the hazardous waste disposal problem, and
ultimately the expeditious cleanup of hazardous waste sites.” Veolia, 2010 WL 898097, at *7.
This accounting method also efficiently conserves the resources of the court and the parties. The
same principles apply here. The Court should approve the Settlement Agreement and direct that
Settlor’s settlement be credited pro tanto, just as the Southern District of Ohio has done in the
instant case and other cases. See Doc. # 312, PageId # 3655, ¶ 4; Doc. # 400, PageId # 4506, ¶
4; Doc. # 536, PageID # 6035, ¶ 4. Hobart Corp., No. 3:13-cv-115 (S.D. Ohio 2014, Apr. 4,
2016) (Exhibit E); Responsible Envtl. Solutions, 2011 WL 382617 at *2-*5 (approving motion
for approval of settlement agreement with request for pro tanto allocation). Also see Paragraph 4
in the orders in Hobart Corporation included in Exhibit E.
V.

Conclusion
For all the foregoing reasons, Plaintiffs and Settlor request that the Court grant the Order

approving their Settlement Agreement.
Respectfully submitted,
BROWN LAW OFFICE LLC

VAN KLEY & WALKER, LLC

/s/ Daniel A. Brown
Daniel A. Brown (#0041132)
Trial Attorney
204 S. Ludlow St., Suite 300
Dayton, OH 45402
Tel: (937) 224-1216 (direct)
Fax: (937) 224-1217
Email: dbrown@brownlawdayton.com

/s/ Jack A. Van Kley
Jack A. Van Kley (#0016961)
Trial Attorney
132 Northwoods Blvd., Suite C-1
Columbus, OH 43235
Tel: (614) 431-8900
Fax: (614) 431-8905
Email: jvankley@vankleywalker.com
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Of Counsel:

Of Counsel:

GLANKLER BROWN, PLLC

KING & SPALDING LLP

/s/ Randall B. Womack
Randall B. Womack (pro hac vice)
6000 Poplar Avenue, Suite 400
Memphis, TN 38119
Tel: (901) 525-1322 (direct)
Fax: (901) 525-2389
Email: rwomack@glankler.com

/s/ Karl R. Heisler
_______________
Karl R. Heisler (pro hac vice)
353 N. Clark Street, 12th Floor
Chicago, IL 60654
Tel: (312) 764-6927
Fax: (312) 995-6330
Email: kheisler@kslaw.com

Attorneys for Plaintiff Olymbec USA LLC

Attorneys for Plaintiff Garrison
Southfield Park LLC

GRANGER CO., L.P.A.
s/ Mark R.Granger _______________
Mark S. Granger (#0068620)
132 Northwoods Blvd., Suite B
Columbus, Ohio 43235
Tel: (614) 854-0615
Fax: (614) 885-7574
mgranger@grangercolpa.com
Attorney for Defendant CompuPoint USA, LLC.
CERTIFICATE OF SERVICE
The undersigned hereby certifies that, on September 1, 2020, a copy of the foregoing
Motion to Approve Settlement Agreement was filed electronically with the Court’s CM/ECF
system, which will send notification to all attorneys registered to receive such service. Parties
may access this filing through the Court’s electronic filing system.

/s Jack A. Van Kley
Jack A. Van Kley (#0016961)
Trial Attorney
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GARRISON SOUTHFIELD PARK LLC,
Case No. 2:17-cv-783-EAS-EPD
Plaintiff,
JUDGE EDMUND A. SARGUS, JR.
v.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

Case No. 2:19-cv-1041-EAS-EPD

OLYMBEC USA LLC,

JUDGE EDMUND A. SARGUS, JR.

Plaintiff,

CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

v.
CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

ORDER APPROVING SETTLEMENT AGREEMENT EXECUTED
BY PLAINTIFF GARRISON SOUTHFIELD PARK LLC, PLAINTIFF
OLYMBEC USA LLC, AND DEFENDANT COMPUPOINT USA, LLC
This matter having come before the Court on the Motion for Approval of Settlement
Agreement Executed by Plaintiff Garrison Southfield Park LLC, Plaintiff Olymbec USA LLC
(“Olymbec,” along with Garrison referred to as the “Plaintiffs”), and Defendant CompuPoint
USA, LLC (“Defendant”), and any response thereto, it is hereby ordered as follows:
1.

The Motion for Approval of Settlement Agreement (“Motion”) is granted.

2.

The Settlement Agreement between Plaintiffs and Defendant (“Settlement

1
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Agreement”), attached to the Motion as Exhibit A, is approved, and the terms and conditions of
the Settlement Agreement are hereby incorporated by reference into this Order as if fully restated
herein.
3.

Except for the exceptions stated in the Settlement Agreement, all claims asserted,

to be asserted, or which could be asserted against Defendant by persons who are defendants or
third-party defendants in this case (whether by cross-claim or otherwise) or by any other person
or entity (except the U.S. Environmental Protection Agency (“U.S. EPA”), the United States
acting on U.S. EPA’s behalf, the Ohio Environmental Protection Agency (“Ohio EPA”), and the
State of Ohio acting on Ohio EPA’s behalf) in connection with the presence, generation,
transportation, storage, treatment, disposal, abandonment, release, threatened release, removal,
remediation, monitoring, or engineering control of electronic waste at, to or migrating from
Garrison’s properties located at 1655 and 1675 Watkins Road in Columbus, Ohio and Olymbec’s
property located at 2200 Fairwood Avenue in Columbus, Ohio under Sections 107 or 113 of the
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended,
42 U.S.C. § 9607 and § 9613, and/or any other federal, state or local statute, regulation, rule,
ordinance, law, contract, common law, or any other legal theory are hereby discharged, barred,
permanently enjoined, dismissed with prejudice, satisfied, and are otherwise unenforceable in
this case or in any other proceeding.
4.

The value of the in-kind services to be provided by Defendant to Plaintiffs, i.e.,

$400,000, shall be credited pro tanto, and not pro rata, during any equitable allocation of
response costs among liable parties by the Court in this matter pursuant to 42 U.S.C. §
9613(f)(1). The liability of the remaining liable parties shall accordingly be reduced by this
amount, and the Court need not determine Defendant’s proportionate share of liability.

2
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5.

Defendant is dismissed from this lawsuit.

6.

Pursuant to the authority contained in Kokkonen v. Guardian Life Ins. Co. of

America, 511 U.S. 375 (1994), this Court hereby retains jurisdiction and shall retain jurisdiction
after entry of final judgment in this case to enforce the terms and conditions of the Settlement
Agreement.
7.

IT IS SO ORDERED.

Dated: _____________________

__________________________________
UNITED STATES DISTRICT JUDGE

3
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GARRISON SOUTHFIELD PARK LLC,
Case No. 2:17-cv-783-EAS-EPD
Plaintiff,
JUDGE EDMUND A. SARGUS, JR.
v.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

Case No. 2:19-cv-1041-EAS-EPD

OLYMBEC USA LLC,
Plaintiff,

JUDGE EDMUND A. SARGUS, JR.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

v.
CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

EXHIBIT A
(Settlement Agreement)
OF THE MOTION FOR APPROVAL OF SETTLEMENT
AGREEMENT EXECUTED BY PLAINTIFF GARRISON
SOUTHFIELD PARK LLC, PLAINTIFF OLYMBEC USA
LLC, AND DEFENDANT COMPUPOINT USA, LLC
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WATKINS ROAD _ FAIRWOOD A\tsNUE SETTLEMENT AGREEMENT
This SETTLEMENT AGRXEMENT ("Agreemenr") is entered inro by. berween. and
("cARRISON"), Olymbec USA LLC ('OLYMBEC',). and
CompuPoint USA, LLC ("SETTLOR"), effective rhisat day ofAugust 2020 ("Effecrive Date").
CARRISON, OLYMBEC, and SETTLOR arc each retrrred to herein as c.party'and afe
colleclively referred to herein as the "Parties."
among Carison Southtield Park LLC

RECITALS
[t4ltRL4S, Cn RRISON is lhe owner of 1655 and 1675 Watkins Road. Cotumbus. Ohio
of2200 Fairwood Avenue. Columbus. Ohio 43207.

43207, and OLYMBEC is the owner

WHERE^S, SETTLOR operates an electronic waste recycling business at 6432-6424
Warren Drive, Norcross, Georgia 30093.

WHEREAS. Closed Loop Refining and Recovery. Inc. ('Closed Loop") leased 1675
Walkins Road, Columbus. Ohio 43207 and space within 1655 Watkins Road, Columbus. Ohio
43207 (collectively, 'Watkins Road") from cARRISON; and leased space wirhin 2200 Fairwood
Avenue, ColLrmbus, Ohio 43207 ("Fairwood Avenue") lrom OLYMBEC (with all three properties
oollectively referred to herein as the "Facility").
WIIEREAS, aI all ttn\es relevant, Closed Loop operated the Facility.
WHEREAS, CARRISON and OLYMBEC currently estimare thar Closed Loop received
of cathode my tubes and other elecifonic waste al the
Facility. belore abandoning both Watkins Road and l--airwood Avenue in or afound April 2016.

and stockpiled approximately 80.000 tons

WHEREAS, GARRISON and OLYMBEC currenrly estimate the costs of environmenral
cleanup at the F'acility at more than $22 million.

WHERLAS, the Ohio Environmental Prorection Agency ("Ohio EPA") has referred this
matter to the Ohio Attomey Ceneral's Office to "initiate all necessary legal and/or equitable civil
actions as may be deemed necessary and seek appropriate penalties against lclosed Loop and
Closed Loop Class Solutions, LLCI and any other appropriate persons for the violarions ofORC
Chapter 3734 and the rules adopted thereunder."

WHEREAS, CARRISON and OLYMBEC allege that SEf I-LOR

is a

porenrially

responsible party under the Compfehensive Environmental Response, Compensation and l-iability
Acl. as amended by the Supeffund Amendments and Reauthorization Act,42 U.S.C. Sg 9601. cr
.re4. ("CERCLA'), the Resource Conservation and Recovery Act,42 U.S.C. $$ 6901. ct rsq.

('RCRA"). Ohio Reviscd Code Chapter 3734, comparablc Ohio statutes. federai or statc
regulations promulgated thereunder. and Ohio common lalv in connection with thc allcgcd
presence. gcneratron! tmnsportation. storage. tfealmenl. disposal. abandonmenl, release.

threatened release, removal, and remediation ofhazardous subsEnces (as that term is defined in
CERCLA Section l0l( I4), 42 U.S.C. $ 9601(14)). and other wasres arising from rhe srockpiling

-t-
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and subsequent abandonment of cathode ray tubes and other electronic waste (collectively, .,EWaste") at, to or migfating fiom the Facility.
,ItHEREAS. due Io the uncertainties, costs, time and legal issues associared with litigation.
lhe Parties desire lo resolve any and all claims involving SETTI,OR's alleged liability relaring ro
the Facility that have been asserted or could be assened eithef now of in the future. whether known
or unknown, including, without limiration, claims under CERCLA. RCRA. Ohio Revised Code
Chapter 3734, compamble Ohio statutes, lederal or slate regulations promulgated thereunder.
common law. or any other legal theory in conneclion with the alleged presence, generalion.
transportation, stoEge, treatment, disposal. abandonment, release, threatened release, rgmoval. or
remediation of E-Waste at, to or migrating from the Facility (including. without limitation, all

claims involving rentedial investigations and feasibility studies, rccords of decision. re\punse
actions. removal actions. rcmedial design and r.emedial action or any olher activity relaled to
Wasle associated with the Facility) subjecl. however, to thc limitations sel fbfth herern.

l;

IfHEREAS. fot the consideration described herein, including SETTLOR's performance of
the in-kind services described in Section 5(a) and Appendix A, and except as specifically limited
by this Agreement, GARRISON and OLYMBEC have agreed:
to release and covenant not 10 sue SETTLOR with respect to. subiect to Section 4.
any and all Released Claims, as defined in Section 3, that have been or could be assefted either
now of in the future againsl SBTTLOR with respect to the Facility;

ii.
to move the U.S. District Court fbr rhe Southern District ofOhio (,'S.D. Ohio") for
the entry of an order pursuant to a joint motion fbr approval ol the Agrccment that extends
contribution protection to SETTLOR in keeping with CERCLA Secrion 113(t)(l).
42 U.S.C. $ 9613(fXl);and
iii.

to idcntil'y SETTLOR ro the Statc ol'Ohio as an entirv lhal has setled its liabilit)-

with CARRISON and OLYMBEC and to ask the Slatc of Ohio to reffain t'rurn puauing
enfbrcement against SETTLOR with respect to the facility.

NOW THEREFORE, in

consideration

of the

mutual covenants and agreements

contained herein and for other good and valuable considemtion, the receipt and sufficiency
which is hereby acknowledged by the Parties, the Parties agree as lollows:

I.

INCOR.PORATION OF RECTTALS

The recitals above are incoDomted into the body

2,

of

ofthis Agreement

as

if fully

set lorrh herein-

DEFINITION OF CLAIM

''Claim" shall mean any civil lawsuit of administrative case, and any causes ofaction asserted or
relief fequested therein.

-2-
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3,

MUTUAL RELEASE OF CLAIMS

a.

Subject to Section .l and other limitations set lorth in this Agreement, CARRISON
and OLYN4BEC release and covenant not to sue SETTLOR. and SETTLOR releases and
covenants not to sue CARRISON and OLYMBEC, with respect to any and all Claims rhar have
been asserted or could be asserted now or in the future under CERCLA, RCRA, Ohio Revised
Code Chapter 3734. any comparable Ohio statutes, or federal or state regulations promurgareo
thefeunder, as they now exist, may be amended in the future. or as may come into etlect in Ihe
luture. or common law or any other causes ofaction. whethef presently known or unknown. arising
oulof, of in connection with, the alleged presence, genefation! transpo(ation. storage! trealmenl.

disposal, abandonment, release, threatened release, removal, remediation, monitoring. or
engineering control of E-Waste at, to or migrating from the Facility, including natural resource
damages, and including. without limitation. rhe Claims assefted in Gatison Southlield I'urk LL('
v. (losed Loop Refning and Recorery, lnc., et al.. Case No. 2: | 7-cv-00783-EA S-t-lpD (S.D.
Ohio), and Olrnbec USA LLC v Closed Loop Relining and Recovery Inc.,etal.,2t19-cv-0t14lEAS-EPD (S.D. Ohio). againsl SETTLOR ("Released Claims').

b.

Subject to Section 4 and other limitations set fbfh in this Agreement. the followinS
peNons and entities shall also receive the same releases ofliability and covenants not to sue as the
Partiesr the past and present directors, officers, members, shareholderc, insurers, partners, agents.

employees of each Party; each Party's successors! predecessors, assigns, parents, and
subsidiaries; and the past and present directors, officers, members, shareholders, insurers, pafiners.
agents! or €mployees o1-each Party's successors, predecessors, assigns. parents, and subsidiaries
(collectively, "Ben€fi ciar;es," and each a "Benellciafy").

or

1.

NON.RELEASED CLAIMS
Notwithstanding anything to the contfary contained herein. the relcases and covenants not

to sue in Section 3 shall not extend and shall not be construed to extend to the lbllowine
(collectively.'Non-Released Clain'ts")l

a.
b.

any Claims arising lrom or related to an alleged breach

c-

any Clairns by GARRISON or OLYMBEC arising ftom or related ro Claims
or OLYMBEC of any of rheir

oftbis Agreementl

any Claims not arising from or related to the presence, generation, transponation,
slorage, treatment, disposal, abandonment, release, threatened release, removal, or remedialion of
E-Waste at, to or migrating lrom the Facility;

asserted by a SETTL,OR Beneficiary against CARRISON
Beneflciaries:

d. any Claims by SETTLOR arising from or related to Claims assefted by
CAI{ltlSON or OLYMBEC Beneficiary against SETTLOR or any oftheir Beneficiaries:
e.
asserted by

a

any Claims by CARRISON or OLYI\4BEC arising from or relared to Claims
SEI'TLOR against any CARRISON or Ot-YMBEC Beneficiary; and
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fi

any Claims by CARRISON or OLYMBEC afising from or related to E-Waste nol
attributable to SETTLOR asserted against any SETTLOR Beneficiary.

5.

CONSIDEMTION

a.

ln consideration ofthe agreernents herein, SETTI,OR agrees to perform the in-kind
services described in in Appendix A ("Settlement for In-Kind Services',).

b.

In consideration ofthe agreements herein, SE'rTLOR agrees nol io challenge anv
removal or rernedial measures selected lor or undefiaken at the Facilify.

c. In consideralion of the agreements herein. except lor Non-Released CIaims.
SETTLOR agrees not to assert any Claim against (i) any pefson or entity that CARRISON or
OLYMBEC agreed to indemnify in connection with rhe Faciliry: ( ii) cARRtSON of Ol,yMBEC.
except ior failure to perlonn under this Agreement; or (iii) any person or entity nol a party to this
Agreemenl who is alleged to be a potentially responsible pafiy for removal or remedial costs at thc
Facilily pursuant to CERCLA. This Section 5(c) shall not, however, preclude SETTLOR from
asserting against any such person or entity (y) any Claims not arising lrom or related to the
presence, generatron, transportation, storage, treatment, disposal, abandonment, release,
lhreatened release, removal, or remediation of E-Waste at, to or migrating from the Facility; or (z)
any counterclaims to Claims afising fiom or related to the presence, generation. transponarion,
storage. treatment, disposal, abandonment. release, threatened release, removal, or rernediation of
E-Waste at, to or migrating from the Facility, which are first filed aga;nst SETTLOR by such
person or entity, provided that SETTLOR dismisses any such counterclaims if and $,hcn the
Claims filed against SETTLOR are dismissed.
d.

consideration ol the agreements herein, except lor Non-Released Claims,
SE'l"fl.OR waives any right to object to past and future agreemenls to settle Claims bet\\reen and
among CARRISON, OLYMBEC. and any person or enrity that is no! a Party to rhis Agreement.
including, \aithout limitation, agreements that allocale rcmoval or remedial cos{s for !he Facilit},
to olher persons or entities.'fhis provision shall no longef be binding on SD'I I LOR ifa Claim is
made against SETTLOR pursuant to Section 9.

ln

e. In consideration of the agreements herein, except for Non-Released Claims.
SETTLOR hereby assigns to CARRISON and OLYMBEC all rights, claims and causes ofaction
arising tiom SETl LOR's alleged liability relating ro the Faciliry, including, withour limiralion,
causes ol aclion for cost recovery or cont bution against any person or entity not a pa{y to this
Agfeement who is a potentially responsible pa{y for removal or remedial cosls at the Facility
pursuant to CERCLA. This Section 5(e) shall not. however, pr.eclude SFll-'f LOR from asserting
any counterclaims to CIaims arising from or related to the pfesence. generation. tlansportation,
sforage, treatment, disposal, abandonmcnt, release, threatened release, rcmoyal. or remediation ol
E-Waste at. to or m igrating from the Facility, which are first filed against SETTLOR by any pe|son
or entity, provided that SETTLOR dismisses any such counterclaims ifand when the Claims filed
against SETTLOR are dismissed.
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6.

JUDICIAL APPROVAL

The Parties hereby agree to move the S.D. Ohio jointly for the entry of an order pursuant
to aj0int motion forjudicial approval ofthe Agreement. This Agfeement is contingent upon entry
ofan order that grants the Partios'joint motion forjudicial approval ofthe Agfecment that
specilically provides that (i) the S.D. Ohio discharge and bar all past, present, and future
counterclaims. cross-claims, and other claims relating to the Facility. as contemplatcd by this
Agreement. including claims for contribution under 42 U.S.C. ! 9613(f1( l). which have becn made
of could be made againsl SETTLOR by any person or entity, except for Non-Released Claims. (ii)
the $400,000 value ofthe Settlement fbr Like-Kind Services as described in Section 5(a) and
Appendix A shall be c|edlted pro tanto, and not p/o rdkr, ;n delermining the equitable sharc al trial
of delendants other than SETTLOR; and (iii) the S.D. Ohio disrnisses rhe Claims brought in
Gurrison SouthJield I'ark LLC r. Cbsed Loop Refining anLl Recorcry 1rc., ?/ .?/.. Case No. 2: | 7cv-00783-EAS-EPD (S.D. Ohio) and Olynhac USA LLC v. Closed Loop Relining and Ree|aD,,
Inc., et al., 2:l,9-cy -0lL04 l-EAS-EPD (S.D. Ohio) against SETTLOR. Sho0ld srch an ofder as
specitled in this Section 6 not be entered. and the Pafties herero lail ro agree otherwisc. this
Agreement shall be null and void,

7.

PEMORMANCE UNDER THIS AGREEMENT

a.

To obtain the State of Ohio's assurance that it will not object to the Agreement or
to the extension ofCERCLA Section I l3(f)(l) contribution protection to SETTLOR, SETTLOR
authofizes GARRISON and OLYMBEC to execute on its behalfan administrative ordor. consent
decree, settlement agreement, or other instrumenl necessary to secure such assurance lor fhe
benefit of SETTLOR, provided, however, thal no such action, if undenaken by CARRISON or
OLYMBEC, shall increase SETTLOR's obligations to CARRISON or Ol-YMBEC beyond !hose
slaled in lhis Agreement or the obligalions ofGARRISON or OLYMBEC to Shll I-LOR beyond
those slated in this Agreement. Nor shall any such action, if undertaken by GARRISON or
OLYMBEC, increase SETTLOR'S obligations to the Stat€ ofOhio or any person or entily nol a
party to lhis Agfeemenl beyond those slated in this Agreemenl without SETTLOR s consenl.

b. Nothing set iorth in Section 7(a) or olherwise herein shall obligate CARRISON or
OLYMBEC to request or obtain a covenanl not to sue or contfibulion proteclion f'rom the State of
Ohio. SETTLOR nevenheless authorizes CARRISON and Ol-YMBEC !o execute on iIs behall an
adminislrative order, consent decree, settlement agreement, or other instrument necessary to secufc
such covenant not lo sue or contribution protection for the benefiI of SETTLOR, provided.

however, thal no such action if undenaken by GARRISON or OLYMBEC shall increase
SETTL.OR's obligations to GARRISON or OLYMBEC beyond those stated in this Agreemenr or
the obligai;ons of CARRISON or OLYMBEC to SETTLOR beyond those statcd in this
Agreomenl. Nor shall any such action, if undertaken by CARRISON or OLYMBEC, increase
Sts'l'l LOR s obligations to the State ofOhio or any person or entity not a party io this Agreemenl
beyond those slated in this Agreement without SETTLOR s consenl.

c. SETTLOR waives any right to assen Claims against GARRISON and OLYN4BEC
in connection with the efforts of CARRISON or OLY\4BEC to seclue a covenant not to sue.
contfibution protection, or the State olOhio's assurance thar it will not object to rhe Agreement or
to the cxtcnsion oI.CERCLA Section I l3(0( l) contrib!tion prolection to SEI'Tl,OR. SF-l"fLOR
-5-
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also waives any right to asseft Claims against CARRISON and OLYMBEC in connection with
the tenns of any related administrative order, consent decree, settlement agreement, or other
ins!rument.

d.

SETTLOR shall reasonably cooperate with CARRISON and OLYMBEC to
prcpare a settlement agreement, motion forjudicial approval ofthe settlement agreement, or any
other instrument necessary to seek a covenant not to suer to apply for contribution protection, or
to request th€ SIate ofOhio's assurance that it will not object to the Agreemenl of to the extension
of CERC LA Section I l3(f)( I ) contribution protcction to SETTLOR.

e.

SETTLOR acknowledges that the State ofOhio or the S.D. Ohio may not agree to
provide a covenant not to sue or contribution protection for SETTLOR on terms acceptable to the
Pafiies and that the State of Ohio may not agree to provide an assurance that it will not object to

the Agfeement or 10 the extension of CERCLA Section ll3(0(l) contribution prorection ro
SETTI-OR on teflrs acceptable to the Panies. lf the S.D. Ohio does not provide contribution
proteclion. then thc Agrcemenl shall be null and void.'lhe lailufe 10 obtain fiom the State ofOhio
a covenant not to sue, conh ibut;on pfotect;on, or an assur-ancc not to object 1o thc Agreemenl of !o
thc cxtcnsion of CERCLA Section ll3(1)(l) contribution protection to SETTLOR shall no1
terminate this Agreement.

f.
SETTLOR agrees to tbrward to GARRISON and OLYMBEC all relevant and non'
privileged recofds in its possession, custody, or control as of the Effective Date, or which are
received by SETTLOR after the Effective Date, relating to the Facility. CARRISON and
OLYMBEC agree to enter into confidentiality agreements, as appropfiale. to prolecl in,brmalion
SEfTLOR deems to be a trade secret pursuant to Ohio Revised Code $ I333.61(D) or Ohio
Administrative Code $ 3745-49-03.
g.

In addition to the obligation to cooperate provided in Section 7(d), SETTLOR
agrees, at the request ofGARRISON of OLYMBEC, to reasonably cooperate wilh CARRISON
and OLYMBEC in connection with olher activities pertaining to thc Facility. Nothing sel lonh in
this Secrion 7(g). howevef, shall be construed to obligate SEl-'fl,OR to pay CARRISON of
OLYM BEC more than the Setllemenl Amount idenlified in Appendix A or to obligale Su f I LOR
1() underlake femoval or rernedial actions at thc l:acility.
Notwithstanding any other provision of this Agreement, the SEI-TLOR
acknowledges that CARRISON and OLYMBEC will fi1e or maintain a suit or suits pufsuant to
CERCLA and common law in the S.D. Ohio against SETTLOR until such time that the S.D. Ohio
enters the order contemplated by Section 6 or, if such an order is not issued, until the Claims in

h.

the suit or suits against SETTLOR are otherwise resolved via settlement, voluntary dismissal, or
in a flnal. non-appealable decision fendered by the S.D. Ohio.

8.

REPRNSENTATIONS OF SETTLOR

a.

SOTTLOR represents to CARRISON and OLYMBEC that, to the best of its
knowledse. as ofthe Eifective Date:
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i.
SETTLOR did not tfanspon, arrange for the transpofi, or otherwise
contribute E-Waste to the Faciliry that is twenry perccnr (20%) or mofe in exccss ol'the
weight ofmatefials identified in Appendix A to this Agreement. of rhat is al leasl 50.000
lbs in excess of the weight of the materials identified in Appendix A to this Agreemenl,
whichever is lower;
ii. SETTLOR has signed no other agrcements and has maoe no orher
commitments in connection with the Facility that obligate it to undertake removal or
remedial actions or pay money:
iii. SETTLOR has disclosed ro Ohio EPA all known, relevanl. and nonprivileged infoflnation about (l) the weight and nature of E-Waste transponed 10 rhe
Facility. either directly or indir€ctly, by SETTLOR or any agenr of SETTLOR. and (2)
relevant direct or indirect transactions regarding the Facility: and
iv.

SETTLOR has not altered, mutilated, discarded, destroyed. or ornerwrse
disposed ofany records or other information relating to its polential liabiliry reiating to the
Facility afier nolification of potential Iiability as a potenlially responsible pany al the
Facility.

b. SETTLOR recognizes and agrees that its representations to CARRISON and
Ol-YMBEC set fofih herein constitute a material inducement to CARRISON and OLyMBEC ro
enter into lhis Agreement and that, but for such representations, neither GARRISON nor
OLYMBEC would have entered into this Agreement. ln accordance with its representations
herein, SETTLOR shall sign the Certification and Agreement attached hereto and jncorporated
herein as ADDendix C.

9.

REOPENER

Notwithstanding any other provision of this Agfeement. CARRISON and OLYMBEC
maintain the right to seek lurther reliel from SETTLOR in the event that significanl new
infbmratior is discovered d€nonstraring that (i) SETTLOR was affiliated with another nonsettling. potentially responsible party in connection with this matrer prior to the Effecrivc Date. or
( ii) that the weight ofmatcrials attributable to SETTLOR is twenty percent (20o%) or morc in cxccs5
of the weight of matefials identified in Appendix A 10 this Agre€ment, or at least 50,000 lbs in
excess ofthe weight ofthe materials idenrified in Appendix A to this Agreemenr. whichever is
lower. CARRISON and OLYMBEC also maintain the right to seek t'!rrther relieffrom SETTLOR
in the event SETTLOR fails to perform the in-kind services described in Section 5(a) and
Appendix A to this Agreement. For purposes ofthis subsection:

a.

"Significant new information" includes any infonnation not known by CARRISON
and OLYMBEC as of the Effective Date. including, without Iimitation, any information relating
to the weight ofE-Waste attributable to SETTLOR.

b.

"Aftilialed" means related to, by shareholdings or means of control olher than
through anns-length transacting, and "affiliated" persons and entities do not include Beneficiafies.
unless the Beneficiary is a potentially responsible party for E-Waste not attributable to SETTLOR.

-7-
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IO.

RESERVATION OF RIGHTS

a. Nothing in rhis Agreement is intended ro be. nor shall be. consafued as a release or
covenant not to sue for any claim of cause ofaction, past or future. in law or in equity, which
CARRISON or OLYMBEC has against SETTLOR or SETTLOR Beneficiaries fof Non-Released
Claims.

b.

Nothing in this Agreement is intended to be, nor shall be, construed as a release or
covenant noa to sue for any claim or cause ofaction, past or future, in law or in equity, which
SETTLOR or SETTLOR Beneficiaries have against CARRISON, CARRTSON Beneficiaries.
OLYMBEC, or OLYMBEC Beneficiaries for Non-Released Claims.

c. Nothing herein is intended to waive or release any of CARRISON's or
OLYMBEC'S claims, causes of action or demands in law or equity agajnst any person. tirm.
partnership! corporation, organization, governmental entity or any person of entity other than
SETTLOR or SETTLOR Beneficiaries for any liabiliry, including, withour limirarion. any liability
thal may arise out ofor may relate in any way to the presence. generation, transpodafion, storage.
treatment, disposal, abandonment. felease. thfeatengd release. removal, or remediation of E-Waste
at. to or migrating fiom the Facility.

I1.

NO ADMISSION OF

LIABILITY

The compfomise and settlement contained in this Agreement is for the adminisfrative
convenience of the Parties and does not constitute an admission of liability by any Pany. The
execution ofthis Agreem€nt shall not, under any circumstances, be construed as an admission by
any Party ofaoy liability with respect to the Facility or with respect to any E-Waste allegedly
contributed to the Facility. This Agreemenl shall not constitute or be used by the parties as (a)
evidence. (b) an admission ofany liability or fact, or (c) a concession ofany question of law. Nor
shall this Agreement be admissible in any proceeding except in an action to seek enforcernent of
any terms herein, to obtain contribution protection lor SET]'LOR, or for the purpose ofobtaining
judicial approval ofthis Agreement as contemplated in Section 6 ofthis Agreement.

12.

EFFECTIVE DATE

l

I3,

his Agreement shall be effective upon execution by the Padics.

MISCELLANEOUSPROVISIONS

a. Coverning Law. This Agreement shall be construed according to the laws ofthe
ofOhio regardless ofany conflict of law provisions which may apply. Any and all actions at
law or in equity that may be brought by any ofthe Parties to enforce or interpret this Agreement
shall be brought only in the State ofOhio.
State

b.

Severabilify. ln the event that any provision ofthis Agreemenr is determined by a
courl to be invalid. thc remainder ofthis Agreement shall not be affected thereby and shall femain
in tbrce.
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c.

Successors and Assigns Included as parties. Whenever in this Agreement one 01'
the Panies hereto is named or referenced, the successors and permitted assigns ofsuch pa(y shall
be included, and all covenants and agreements contained in this Agreement by or on behalfofany
ofthe Parties hereto shall bind and inure to the benefit oftheir respective successors and permitted
assigns. whether so expressed or not.

d.

Attorneys' Fees and Litigation Expenses. Each pany is responsible for its own
atlorneys' fbes and other costs incurred in any legal action or proceeding arising from or relaled !o
E-Waste at the Facility, including, without l;mitation, the suit or suits filed or majnmined by
CARRISON or OLYMBEC pursuant to CERCLA and common law as relerenced in Sectjon 7(h).

e.

Insuranc€. The Parties do not hereby make any agreement or tak€ any
intended to prejudice the Parties with respect to their insurers.

f.

aqLron

Relationship of the Parties. This Agreement does not create and shall not be
joint venture, or partnership rclationship(s) between or among the

construed to create! any agency,
Panies.

g.

Section Headings. The headings ofsections ofthis Agr€ement afe for convenience
ofrclerence only. are not to be considered a part hereof, and shall not limit or otherwise alfect any
ofthe lerms hereoi

h.

Modification of the Agreemenl. Neither this Agreement nor any provisions hcrsof
changed. waived, discharged or terminated ofally, but only by instrument in writing signcd

may be
by all Parties.

i.

Entire Agreement. This Agreement constitutes the entire understanding of lhe

Parties and supersedes all prior contemporaneous agreements, discussions or representarrons, orar

of writlen, w;th respect to the subject matter hereof, and each ofthe Pafiies represents that it
read each ofthe provisions ofthe Agreement and understands the same.

has

j.
Counterparts. This Agreement may be executed in any numb€r ofcounteDarls.
all oi which together shall consritutc bui one original document. Electronic copics of original
signatures, fbr all purposes. shall be deemed to be originally cxecuted counterparts ol lhis
Agreement.

k.

Advice ofCounsel. Each Party rcprcsenls that it has sought and obtained the legal
advice it deemed necessary prior to entering into this Agreement.

L
as follows:

Notices. Notices effectuating the requirernents

ofthis Agreement shall

bc dircclcd
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To GARRISON:
GARRISON SOUTHFIELD PARK LLC
c/o Karl R. Heisler
King & Spalding LLP
353 N. Clark Street, tzth Floor
Chicago, IL 60654
To OLYMBEC:

OLYMBEC USA LLC
c/o Randall Womack

Glankler Brown, PLLC
6000 Poplar Avenue, Suite 400
Memphis, TN 381 l9
To SETTLOR:
Murtaza Dohadwala

CompuPoint USA, LLC.
6 432-6424 \N arren Driv e
Norcross, CA.30093

All notices or demands required or permitted under this Agreement shall be in writing and
shall be effective if hand-delivered, delivered by a commercial delivery seNice with a return
receipt, or sent by registered or certified mail, postage prepaid and return receipt requested. Notice
shall be deemed received at the time delivered. Any Pafty may also give notice by electronic mail,
which shall be effectiv€ upon confirmation by the party receiving the notice that such electronic
mail has been received by the Party to whom the notice has been addressed. Nothing in this Section
shall prev€nt the giving of notice in such manner as prescribed by the Federal Rules of Civil
Procedure or the Ohio Rules ofCivil Procedure for the se iceoflegal process. Any pany may
change ils address by gir ing wrinen notic€.

_

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the undersigned parties have executed this Agreemenr
designated on rheir respective signature pages. Each party and the individual execu-ting this
Agreement represent and wanant that the individual executing this Agreement has been duly
authorized to enter into this Agreement by, and to bind the party on whose behalfsuch individual
rs executlng.
GARRISON
By:
Signature / Position

Printed Name

OLYMBEC
Byi
Signature / Posirion

Printed Name

Date

SETTLOR
By:
gdature

V',.t&rftzA

/ Posirion
b oxrq trrarrqef

Printed Nam€

I

tl-,1

tto

Company Name

26- ofoztt€o
Federal Employer lD No.

-t

l-
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APPENDIX A
SETTLEMENT FOR IN.KIND SERVICES
Based on

SEfiLOR's

reasonable inquiry, SETTLOR ananged for the transport of no more rnan
2,926,499 lbs. ofE-Waste to the Facility, starting in or around August 2012 and extending into or
around January 2016. Based on SETTLOR'S percentage of liability of 2.22460/o (rounded) as
applied to the total environmental cleanup estjmate of $22,24t,442, SETTLOR'S share of its
contribution to the cleanup has been calculated for settlement purposes at $494,948.
In lieu

ofa financial payment, the Parties

have agreed to settle instead for in-kind services valued

at appfoximately $400,000, which takes into consideration SETTLOR's demonstrated inabiliry ro

pay.

As in-kind services for its share ofthe environmental cleanup costs at the Facility, and at no cost
to GARRISON or OLYMBEC, SETTLOR agrees (1) to collect, tmnsport, and rccycle 2,926,499
lbs ofE-Waste from the Facility, and (2) to collect and transportr an additional 2,926,499 lbs of
E-Waste from the Facility, with all such activities to be performed in compliance with federal,
state. and local law. SETTLOR further agrees to provide such services starting no later than thirty
(30) days after the Effective Date and on a schedule of no less rhan 250,000 lbs of E-Waste per
week thereafter, unless otherwise agreed to in a written modification entered into by the parties
pursuant to Seotion l3(h) ofthis Agreement.

I SETTLOR
shall be paid per-pound recycling fees for the second allotment of2,926,499 lbs. but
at no more than prevailing market mtes for similar services and with all costs ofcollection and
transport to be borne by SETTLOR.

-t2-
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APPENDIX B
NOTICE LETTER

Environmental Enforcement Section
Ohio Attomey Ceneral's Office
30 East Broad Street, 25rh Floor
Columbus, Ohio 43215

RE: Watkins Road - Fairwood Avenue Settlement Agreement
IDATE]

Dear

I

ofthis letter is to notify the Ohio Attomey General's Office, acting on behalfofthe
Ohio Environmental Protection Agency, that _
has entered into a settlement with
Garrison Southfield Park LLC and Olymbec USA LLC foran environmental cleanup at 1655/1675
Watkins Road, Columbus, Ohio 43207, and 2200 Fairwood Avenue, Columbus. Ohio 43207.
Thank 5 ou for your attention lo rhis ma(eThe purpose

Sincerely,

ISICNATURE]

cc:

Karl Heisler, King & Spalding LLP
Randall Womack, Glankler Brown, PLLC
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,tJntIRtJ;".*r"*nt

Notwithstanding any other provision of this Agreement, SETTLOR certifies and agrees
specifically as follows:

I. In accordance with statutory obligations, and to the best of the SETTLOR,S
knowledge and belief, SETTLOR has completely and accurately responded to any and all
information requests received from the U.S. Environmental prot€ction Agency C,U.S. EpA).
Ohio EPA, or any other relevant govemmental agencies, including. without limitarion. requests
lor information pursuant to CERCLA, RCRA, Ohio Revised Code Chapter 3734, comparable Ohio
statutes, and fedgral or state rggulations promulgated thereunder relating to SETTLOR's alleged
genemtion, transportation, disposal, arrangement for disposal or other contribution of E-Waste to
the Facilily ("lnformation Requests"); and
2. In accordance with statutory obligarions, SETTLOR has and shalt conlnue ro
provide U.S. EPA, Ohio EPA, or other relevant govemmental agencjes with complete. accumte
and legally sufficient responses to any and all Informarion Requesls. including. wilhout limitation,
forwarding to U.S. EPA, Ohio EPA, or other relevant govemmental agencies information that
modifies or supplements SETTLOR's previous respons€ to any Information Requests in keeping
with SETTLOR's continuing obligation to supplement any such response.
gnature / Position

Printed Name

8/ rq tz'o
Date
For:

Company Name

r 6 - 6io?4gO
Federal Employer lD No.

-14-
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GARRISON SOUTHFIELD PARK LLC,
Case No. 2:17-cv-783-EAS-EPD
Plaintiff,
JUDGE EDMUND A. SARGUS, JR.
v.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

Case No. 2:19-cv-1041-EAS-EPD

OLYMBEC USA LLC,
Plaintiff,

JUDGE EDMUND A. SARGUS, JR.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

v.
CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

EXHIBIT B
(Declaration of Plaintiff
Garrison Southfield Park LLC)
OF THE MOTION FOR APPROVAL OF SETTLEMENT
AGREEMENT EXECUTED BY PLAINTIFF GARRISON
SOUTHFIELD PARK LLC, PLAINTIFF OLYMBEC USA
LLC, AND DEFENDANT COMPUPOINT USA, LLC
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EXHIBIT B
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GARRISON SOUTHFIELD PARK LLC,
Plaintiff,

Case No. 2:17-cv-783-EAS-EPD
JUDGE EDMUND A. SARGUS, JR.

v.

CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

Case No. 2:19-cv-1041-EAS-EPD

OLYMBEC USA LLC,
Plaintiff,

JUDGE EDMUND A. SARGUS, JR.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

v.
CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

DECLARATION OF KARL HEISLER IN SUPPORT OF MOTION
FOR APPROVAL OF SETTLEMENT AGREEMENT EXECUTED BY
PLAINTIFF GARRISON SOUTHFIELD PARK LLC, PLAINTIFF
OLYMBEC USA LLC, AND DEFENDANT COMPUPOINT USA, LLC

Pursuant to 28 U.S.C. § 1746, Karl R. Heisler declares the following:
1. I offer this declaration in support of the settlement agreement executed by Plaintiff Garrison
Southfield Park LLC (“Garrison”), Plaintiff Olymbec USA LLC (“Olymbec,” along with
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Garrison referred to as the “Plaintiffs”), and Defendant CompuPoint USA, LLC. (“Settlor”).
I have personal knowledge of the facts stated herein.
2. The law firm of King & Spalding LLP is one of the law firms that represent Garrison in this
matter. I am a partner of this law firm and work in its Chicago, Illinois office, which is
located at 353 N. Clark Street, 12th Floor, Chicago, IL 60654. I am admitted to practice in
this case pro hac vice.
3. My familiarity with this matter arises out of my representation of Garrison. My knowledge of
the facts in this declaration is based on documentary evidence, firsthand observations,
communications with the State of Ohio, and expert consulting advice that my law firm has
obtained and reviewed.
4. Garrison owns two contiguous warehouses located at 1655 and 1675 Watkins Road in
Columbus, Ohio. Garrison leased 1675 Watkins Road and space within 1655 Watkins Road
to Closed Loop Refining and Recovery, Inc. (“Closed Loop”), which received, stockpiled,
and abandoned cathode ray tubes and other electronic wastes (“E-Waste”) at these
warehouses from 2012 and extending into 2016.
5. According to the declaration of Randall B. Womack, counsel for Olymbec, Closed Loop
rented a warehouse owned by Olymbec that is located near Garrison’s warehouses. See
Exhibit C to the Motion for Approval of Settlement Agreement. That declaration states that
Closed Loop and/or Closed Loop Glass Solutions (an affiliate of Closed Loop) received,
stockpiled, and abandoned E-Waste at Olymbec’s warehouse from 2014 and extending into
2016.
6. Garrison has obtained and reviewed Closed Loop records providing detailed accounts of the
weight of E-Waste that Closed Loop received from its customers, including accounting
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spreadsheets, commodity purchase agreements, bills of lading, weight tickets, purchase
orders, and related shipping documentation. According to these records, Settlor arranged for
the transport of the weight of E-Waste to Garrison’s warehouses and to Olymbec’s
warehouse (collectively, the “Facility”) that appears in Appendix A to the Settlement
Agreement.
7. AECOM, an environmental consultant, collected samples of the E-Waste at Garrison’s
warehouses. The laboratory analyses of these samples using the Toxicity Characteristic
Leaching Procedure reflect that the E-Waste has a total lead content that far exceeds the 5.0
mg/L regulatory threshold under federal and state hazardous waste laws, which is consistent
with common industry knowledge of lead content in cathode ray tubes. Based on these
analyses and common industry knowledge, the E-Waste is a hazardous substance as defined
by Section 101 of the Comprehensive Environmental Response, Compensation, and Liability
Act (“CERCLA”), 42 U.S.C. § 9601(14).
8. Atwell, LLC (“Atwell”), an environmental consultant, in consultation with electronic waste
recyclers and abatement contractors, estimated the total weight of E-Waste in Garrison’s
warehouses at approximately 128,187,373 pounds. EnSafe, Inc. (“EnSafe”), an
environmental consultant retained to prepare the CERCLA action memorandum, CERCLA
engineering evaluation/cost analysis, and hazardous waste closure plan, estimated the costs
that Garrison will incur to remove the E-Waste, to lawfully recycle or dispose of it, and to
decontaminate the warehouses by removing the lead dust deposited on the floors, walls,
columns, rafters, and contents, all consistent with the U.S. Environmental Protection Agency
National Contingency Plan at 40 C.F.R. Part 300. Based on Atwell’s assessment and
proposals from electronic waste recyclers and abatement contractors, EnSafe estimates that
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these costs will be approximately $17,080,675. The removal preliminary assessment had
previously estimated response costs at approximately $14,247,355, which was the basis for
settlements previously submitted to the Court for judicial approval.
9. According to Randall Womack’s declaration, there were approximately 30,917,116 pounds
of E-Waste abandoned at Olymbec’s warehouse, and the costs of environmental cleanup for
that warehouse are estimated at approximately $5,167,767. See Exhibit C.
10. The State of Ohio requested that the Plaintiffs negotiate joint settlements in which each
potentially responsible party (“PRP”) pays one sum for all of its E-Waste in the three
warehouses, because Closed Loop operated all three warehouses as a single facility. Closed
Loop stored the same type of E-Waste at all three warehouses and in the same manner;
Garrison’s warehouse is a six minute drive from Olymbec’s warehouse; and Closed Loop’s
records reflect the fact that millions of pounds of the E-Waste were transferred from
Garrison’s warehouses to Olymbec’s warehouse, without any documentation regarding
which E-Waste came from which defendant. The State of Ohio is also expecting the same or
substantially identical cleanup remedy at each warehouse, and the Plaintiffs have retained the
same environmental consulting firm to help design that remedy in consultation with the State
of Ohio and in compliance with the U.S. Environmental Protection Agency National
Contingency Plan.
11. Plaintiffs have been and will continue to use a straightforward cost recovery formula in
settlement negotiations that allocates a percentage of the remediation costs to each PRP
based on records that identify the total weight of E-Waste that the PRP shipped to the
Facility, as compared to the total weight of the E-Waste shipped by all PRPs. Plaintiffs then
applied this percentage to the combined cleanup cost estimate of $22,248,442. Using this
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formula, Settlor’s share would be $494,948. Plaintiffs, however, have noted in prior motions
for approval of settlement agreements that Plaintiffs may make exceptions to this formula for
some PRPs when circumstances warrant, such as a PRP that is unable to pay its allocated
share. Settlor has informed Plaintiffs that Settlor is unable to pay the share assigned to its EWaste contributions at the Facility under Plaintiffs’ cost recovery formula and has provided
Plaintiffs with copies of income tax returns evidencing financial conditions of the Settlor
over the last five (5) years to demonstrate this point. Plaintiffs have examined these tax
returns and concur with Settlor’s representation. Consequently, Plaintiffs have agreed to
settle their claims against Settler for in-kind electronic waste recycling services valued at
approximately $400,000, with such services to include an agreement by Settlor to collect,
transport, and recycle 2,926,499 lbs of E-Waste from the Facility in compliance with federal,
state, and local law. Plaintiffs and Settlor have further agreed that such services will start no
later than thirty (30) days after the Effective Date of the Settlement Agreement and on a
schedule of no less than 250,000 lbs of E-Waste per week thereafter, unless otherwise agreed
to in a written modification to the Settlement Agreement. To facilitate the arrangement,
Plaintiffs have agreed to make arrangements to pay Settlor per-pound processing fees to
recycle an additional 2,926,499 lbs of E-Waste, with all costs of collection and transport to
be borne by Settlor. Plaintiffs and Settler have agreed that such payments shall be shall be
based on prevailing market rates for similar services, taking into consideration the nature and
quantity of E-Waste to be recycled, and shall be made via escrow accounts pursuant to
escrow agreements between Plaintiffs and the State of Ohio EPA set up for purposes of
funding the cleanup effort with settlement proceeds from other settlors.
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12. Garrison has reviewed Closed Loop’s records to identify the PRPs that arranged for E-Waste
to be transported to the Facility. Garrison’s counsel have, by letter, electronic mail, and/or
telephone, invited these PRPs to negotiate settlements to pay for the removal and remediation
of the E-Waste that they contributed to the Facility, except for bankrupt, dissolved, or
defunct PRPs and PRPs that sent a de minimus amount of E-Waste that will cost no more
than $6000 to remediate. Garrison’s counsel have negotiated with all PRPs that have
expressed in interest in negotiations, and those negotiations are continuing. These
negotiations have resulted in a settlement with the Settlor, and may result in other
settlements.
13. The parties to the Settlement Agreement negotiated in good faith over a period of time.
These negotiations included, but were not limited to, evaluations of the Settlor’s potential
liability, the evidence tying Settlor to the Facility, the defenses asserted by Settlor, the
potential legal fees and costs if settlement does not occur, past and projected future
remediation costs, Settlor’s capability to handle the in-kind services in compliance with
applicable law, and Seller’s ability to pay. Based on these considerations, Garrison believes
that the Settlement Agreement is fair, adequate, and reasonable. Garrison has used and will
continue to consider the same factors to negotiate settlements with other PRPs.
14. Plaintiffs have served a copy of the Motion for Approval of Settlement Agreement on all
defendants in these cases and will soon send it to all other currently known existing PRPs,
even if they are not defendants.
15. I declare under penalty of perjury that the foregoing is true and correct.
Executed on August 24, 2020.
/s/ Karl R. Heisler_____________
Karl R. Heisler
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GARRISON SOUTHFIELD PARK LLC,
Case No. 2:17-cv-783-EAS-EPD
Plaintiff,
JUDGE EDMUND A. SARGUS, JR.
v.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

Case No. 2:19-cv-1041-EAS-EPD

OLYMBEC USA LLC,
Plaintiff,

JUDGE EDMUND A. SARGUS, JR.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

v.
CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

EXHIBIT C
(Declaration of Plaintiff Olymbec USA LLC)
OF THE MOTION FOR APPROVAL OF SETTLEMENT
AGREEMENT EXECUTED BY PLAINTIFF GARRISON
SOUTHFIELD PARK LLC, PLAINTIFF OLYMBEC USA
LLC, AND DEFENDANT COMPUPOINT USA, LLC

Case: 2:17-cv-00783-EAS-EPD Doc #: 559-4 Filed: 09/01/20 Page: 2 of 7 PAGEID #: 6933

EXHIBIT C
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GARRISON SOUTHFIELD PARK LLC,
Case No. 2:17-cv-783-EAS-EPD
Plaintiff,
JUDGE EDMUND A. SARGUS, JR.
v.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

Case No. 2:19-cv-1041-EAS-EPD

OLYMBEC USA LLC,

JUDGE EDMUND A. SARGUS, JR.

Plaintiff,

CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

v.
CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

DECLARATION OF RANDALL WOMACK IN SUPPORT OF MOTION
FOR APPROVAL OF SETTLEMENT AGREEMENT EXECUTED BY
PLAINTIFF GARRISON SOUTHFIELD PARK LLC, PLAINTIFF
OLYMBEC USA LLC, AND DEFENDANT COMPUPOINT USA, LLC

Pursuant to 28 U.S.C. § 1746, Randall Womack declares the following:
1. I offer this declaration in support of the settlement agreement executed by Plaintiff Garrison
Southfield Park LLC (“Garrison”), Plaintiff Olymbec USA LLC (“Olymbec,” along with
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Garrison referred to as the “Plaintiffs”), and Defendant CompuPoint USA, LLC. (“Settlor”).
I have personal knowledge of the facts stated herein.
2. The law firm of Glankler Brown, PLLC represents Olymbec in this matter. I am a member of
this law firm, which is located at 6000 Poplar Avenue, Suite 400, Memphis, TN 38119. I am
admitted to practice in this case pro hac vice.
3. My familiarity with this matter arises out of my representation of Olymbec. My knowledge
of the facts in this declaration is based on documentary evidence, firsthand observations,
communications with the State of Ohio, and expert consulting advice that my law firm has
obtained and reviewed.
4. Olymbec owns a warehouse located at 2200 Fairwood Avenue in Columbus, Ohio. Olymbec
leased this warehouse to Closed Loop Refining and Recovery, Inc. (“Closed Loop”), and
Closed Loop and/or Closed Loop Glass Solutions (an affiliate of Closed Loop) received,
stockpiled, and abandoned cathode ray tubes and other electronic wastes (“E-Waste”) at this
warehouse from 2014 and extending into 2016.
5. According to the declaration of Karl Heisler, counsel for Garrison, Closed Loop also rented
two warehouses owned by Garrison that are located near Olymbec’s warehouse. See Exhibit
B to the Motion for Approval of Settlement Agreement. That declaration states that Closed
Loop received, stockpiled, and abandoned E-Waste at Garrison’s warehouses from 2012 and
extending into 2016.
6. Olymbec has obtained and reviewed Closed Loop records providing detailed accounts of the
weight of E-Waste that Closed Loop received from its customers, including accounting
spreadsheets, commodity purchase agreements, bills of lading, weight tickets, purchase
orders, and related shipping documentation. According to these records, Settlor arranged for
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the transport of the weight of E-Waste to Olymbec’s warehouse and Garrison’s warehouses
(collectively, the “Facility”) that appears in Appendix A to the Settlement Agreement.
7. According to Closed Loop records, millions of pounds of the E-Waste at Garrison’s
warehouses were transferred to Olymbec’s warehouse. According to the declaration of Karl
Heisler, AECOM, an environmental consultant, collected samples of the E-Waste at
Garrison’s warehouses. The laboratory analyses of these samples using the Toxicity
Characteristic Leaching Procedure reflect that the E-Waste has a total lead content that far
exceeds the 5.0 mg/L regulatory threshold under federal and state hazardous waste laws,
which is consistent with common industry knowledge of lead content in cathode ray tubes.
Based on these records, analyses (including laboratory analysis of samples taken at
Olymbec’s warehouse), and common industry knowledge, the E-Waste at Olymbec’s
warehouse is a hazardous substance as defined by Section 101 of the Comprehensive
Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 U.S.C. §
9601(14).
8. DEC Enviro Inc. (“DEC”), an environmental consultant, in consultation with electronic
waste recyclers and abatement contractors, estimated the total weight of E-Waste in
Olymbec’s warehouse at approximately 30,917,116 pounds. EnSafe Inc. (“EnSafe”), an
environmental consultant retained to prepare the CERCLA action memorandum, CERCLA
engineering evaluation/cost analysis, and hazardous waste closure plan, estimated the costs
that Olymbec will incur to remove the E-Waste, to lawfully recycle or dispose of it, and to
decontaminate the warehouse by removing the lead dust deposited on the floors, walls,
columns, rafters, and contents, all consistent with the U.S. Environmental Protection Agency
National Contingency Plan at 40 C.F.R. Part 300. Based on DEC’s assessment and proposals
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from electronic waste recyclers and abatement contractors, EnSafe estimates that these costs
will be approximately $5,167,767. The removal preliminary assessment had previously
estimated response costs at approximately $4,123,820, which was the basis for settlements
previously submitted to the Court for judicial approval.
9. According to Karl Heisler’s declaration, there were approximately 128,187,373 pounds of EWaste abandoned at Garrison’s warehouses, and the costs of environmental cleanup for those
warehouses are estimated at about $17,080,675. See Exhibit B.
10. The State of Ohio requested that the Plaintiffs negotiate joint settlements in which each
potentially responsible party (“PRP”) pays one sum for all of its E-Waste in the three
warehouses, because Closed Loop operated all three warehouses as a single facility. Closed
Loop stored the same type of E-Waste at all three warehouses and in the same manner;
Olymbec’s warehouse is a six minute drive from Garrison’s warehouse; and Closed Loop’s
records reflect the fact that millions of pounds of the E-Waste were transferred from
Garrison’s warehouses to Olymbec’s warehouse, without any documentation regarding
which E-Waste came from which defendant. The State of Ohio is also expecting the same or
substantially identical cleanup remedy at each warehouse, and the Plaintiffs have retained the
same environmental consulting firm to help design that remedy in consultation with the State
of Ohio and in compliance with the U.S. Environmental Protection Agency’s National
Contingency Plan.
11. Plaintiffs have been and will continue to use a straightforward cost recovery formula in
settlement negotiations that allocates a percentage of the remediation costs to each PRP
based on records that identify the total weight of E-Waste that the PRP shipped to the
Facility, as compared to the total weight of the E-Waste shipped by all PRPs. Plaintiffs then
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applied this percentage to the combined cleanup cost estimate of $22,248,442. Using this
formula, Settlor’s share would be $494,948. Plaintiffs, however, have noted in prior motions
for approval of settlement agreements that Plaintiffs may make exceptions to this formula for
some PRPs when circumstances warrant, such as a PRP that is unable to pay its allocated
share. Settlor has informed Plaintiffs that Settlor is unable to pay the share assigned to its EWaste contributions at the Facility under Plaintiffs’ cost recovery formula and has provided
Plaintiffs with copies of income tax returns evidencing financial conditions of the Settlor
over the last five (5) years to demonstrate this point. Plaintiffs have examined these tax
returns and concur with Settlor’s representation. Consequently, Plaintiffs have agreed to
settle their claims against Settler for in-kind electronic waste recycling services valued at
approximately $400,000, with such services to include an agreement by Settlor to collect,
transport, and recycle 2,926,499 lbs of E-Waste from the Facility in compliance with federal,
state, and local law. Plaintiffs and Settlor have further agreed that such services will start no
later than thirty (30) days after the Effective Date of the Settlement Agreement and on a
schedule of no less than 250,000 lbs of E-Waste per week thereafter, unless otherwise agreed
to in a written modification to the Settlement Agreement. To facilitate the arrangement,
Plaintiffs have agreed to make arrangements to pay Settlor per-pound processing fees to
recycle an additional 2,926,499 lbs of E-Waste, with all costs of collection and transport to
be borne by Settlor. Plaintiffs and Settler have agreed that such payments shall be shall be
based on prevailing market rates for similar services, taking into consideration the nature and
quantity of E-Waste to be recycled, and shall be made via escrow accounts pursuant to
escrow agreements between Plaintiffs and the State of Ohio EPA set up for purposes of
funding the cleanup effort with settlement proceeds from other settlors.
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12. Olymbec has reviewed Closed Loop’s records to identify the PRPs that arranged for E-Waste
to be transported to the Facility. Olymbec’s counsel and/or Garrison’s counsel have, by letter,
electronic mail, and/or telephone, invited these PRPs to negotiate settlements to pay for the
removal and remediation of the E-Waste that they contributed to the Facility, except for
bankrupt, dissolved, or defunct PRPs and PRPs that sent a de minimus amount of E-Waste
that will cost no more than $6000 to remediate. Olymbec’s counsel have negotiated with all
PRPs that have expressed in interest in negotiations, and those negotiations are continuing.
These negotiations have resulted in a settlement with the Settlor, and may result in other
settlements.
13. The parties to the Settlement Agreement negotiated in good faith over a period of time. These
negotiations included, but were not limited to, evaluations of Settlor’s potential liability, the
evidence tying the Settlor to the Facility, the defenses asserted by Settlor, the potential legal
fees and costs if settlement does not occur, past and projected future remediation costs,
Settlor’s capability to handle the in-kind services in compliance with applicable law, and
Seller’s ability to pay. Based on these considerations, Olymbec believes that the Settlement
Agreement is fair, adequate, and reasonable. Olymbec’s counsel has used and will continue
to consider the same factors to negotiate settlements with other PRPs.
14. Plaintiffs have served a copy of the Motion for Approval of Settlement Agreement on all
defendants in these consolidated cases and will soon send it to all other currently known
existing PRPs, even if they are not defendants.
15. I declare under penalty of perjury that the foregoing is true and correct.
Executed on August 24, 2020.
/s/ Randall B. Womack_________
Randall B. Womack
6
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GARRISON SOUTHFIELD PARK LLC,
Case No. 2:17-cv-783-EAS-EPD
Plaintiff,
JUDGE EDMUND A. SARGUS, JR.
v.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

Case No. 2:19-cv-1041-EAS-EPD

OLYMBEC USA LLC,
Plaintiff,

JUDGE EDMUND A. SARGUS, JR.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

v.
CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

EXHIBIT D
(Dohadwala Declaration)
OF THE MOTION FOR APPROVAL OF SETTLEMENT
AGREEMENT EXECUTED BY PLAINTIFF GARRISON
SOUTHFIELD PARK LLC, PLAINTIFF OLYMBEC USA
LLC, AND DEFENDANT COMPUPOINT USA, LLC
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EXHIBIT D
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GARRISON SOUTHFIELD PARK LLC,
Case No. 2:17-cv-783-EAS-EPD
Plaintiff,
JUDGE EDMUND A. SARGUS, JR.
v.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

Case No. 2:19-cv-1041-EAS-EPD

OLYMBEC USA LLC,
Plaintiff,

JUDGE EDMUND A. SARGUS, JR.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

v.
CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

DECLARATION OF MURTAZA DOHADWALA IN SUPPORT OF MOTION
FOR APPROVAL OF SETTLEMENT AGREEMENT EXECUTED BY
PLAINTIFF GARRISON SOUTHFIELD PARK LLC, PLAINTIFF
OLYMBEC USA LLC, AND DEFENDANT COMPUPOINT USA, LLC

Pursuant to 28 U.S.C. § 1746, Murtaza Dohadwala declares the following:
1. I offer this declaration in support of the settlement agreement executed by Plaintiff Garrison
Southfield Park LLC (“Garrison”), Plaintiff Olymbec USA LLC (“Olymbec,” along with
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Garrison referred to as the “Plaintiffs”), and Defendant CompuPoint USA, LLC (“Settlor”). I
have personal knowledge of the facts stated herein.
2. Granger Co., L.P.A. represents Settlor in this matter.
3. I am the owner of CompuPoint USA, LLC.
4. My familiarity with this matter arises out of my ownership of Settlor.
5. The Settlement Agreement between Plaintiffs and Settlor was negotiated independently by
Plaintiff and Settlor.
6. On behalf of Settlor, I have provided information demonstrating that, due to the financial
condition of Settlor, Settlor is unable to pay the share of $494,948 assigned to its waste
contributions at the Plaintiffs’ warehouses in Columbus, OH under the cost recovery formula
that provided the basis for prior settlements in these cases. I have provided Plaintiffs’ counsel
with copies of Settlor’s income tax returns evidencing financial conditions of the Settlor over
the last five (5) years to demonstrate this point. Settlor does not foresee any opportunity to
raise these funds through its current or anticipated operations. Consequently, Settlor has
agreed to settle Plaintiffs’ claims against Settlor for in-kind electronic waste recycling
services valued at $400,000, based on the nature and quantity of electronic wastes and
prevailing market rates. Such services include transportation costs to be borne by Settlor that
are projected to exceed $250,000.
7. In negotiating the Settlement Agreement, Settlor considered its potential liability, the
evidence tying Settlor to Plaintiffs’ warehouses, Settlor’s defenses, the potential legal fees
and costs if settlement were not reached, past and projected future cleanup costs for
Plaintiffs’ warehouses, Settlor’s capability to perform the in-kind services, and Settlor’s
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ability to pay. Based on these considerations, Settlor believes that the Settlement Agreement
is fair, adequate, and reasonable.
8. I declare under penalty of perjury that the foregoing is true and correct.
Executed on August 31, 2020.

/s/ Murtaza Dohadwala____________
Murtaza Dohadwala
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GARRISON SOUTHFIELD PARK LLC,
Case No. 2:17-cv-783-EAS-EPD
Plaintiff,
JUDGE EDMUND A. SARGUS, JR.
v.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

Case No. 2:19-cv-1041-EAS-EPD

OLYMBEC USA LLC,
Plaintiff,

JUDGE EDMUND A. SARGUS, JR.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

v.
CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

EXHIBIT E
(Orders Approving Settlements in
Hobart Corp. v. Dayton Power & Light Co.,
No. 3:13-cv-115 (S.D. Ohio 2014)
OF THE MOTION FOR APPROVAL OF SETTLEMENT
AGREEMENT EXECUTED BY PLAINTIFF GARRISON
SOUTHFIELD PARK LLC, PLAINTIFF OLYMBEC USA
LLC, AND DEFENDANT COMPUPOINT USA, LLC
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GARRISON SOUTHFIELD PARK LLC,
Case No. 2:17-cv-783-EAS-EPD
Plaintiff,
JUDGE EDMUND A. SARGUS, JR.
v.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

Case No. 2:19-cv-1041-EAS-EPD

OLYMBEC USA LLC,
Plaintiff,

JUDGE EDMUND A. SARGUS, JR.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

v.
CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.
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SOUTHFIELD PARK LLC, PLAINTIFF OLYMBEC USA
LLC, AND DEFENDANT COMPUPOINT USA, LLC
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GARRISON SOUTHFIELD PARK LLC,
Case No. 2:17-cv-783-EAS-EPD
Plaintiff,
JUDGE EDMUND A. SARGUS, JR.
v.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

Case No. 2:19-cv-1041-EAS-EPD
OLYMBEC USA LLC,
Plaintiff,
v.

CHIEF JUDGE EDMUND A.
SARGUS, JR.
CHIEF MAGISTRATE JUDGE
ELIZABETH PRESTON DEAVERS

CLOSED LOOP REFINING AND
RECOVERY, INC., et al.,
Defendants.

EXHIBIT G
(Draft Letter from State of Ohio)
OF THE MOTION FOR APPROVAL OF SETTLEMENT
AGREEMENT EXECUTED BY PLAINTIFF GARRISON
SOUTHFIELD PARK LLC, PLAINTIFF OLYMBEC USA
LLC, AND DEFENDANT COMPUPOINT USA, LLC
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Environmental Enforcement
Office: (614) 466-2766
Fax:
(614) 644-1926

[Date]
[Address Block]

Re:

Closed Loop Refining and Recovery, Inc.
1675 and 1655 Watkins Road, 2200 Fairwood Ave.
Columbus, Ohio

Dear XX:
Thank you for sending notice of your settlement with Garrison Southfield Park LLC (Garrison) and
Olymbec USA LLC (Olymbec) for environmental cleanup at 1675/1655 Watkins Road and 2200
Fairwood Avenue, Columbus, Ohio 43207 (the Properties). Ohio Environmental Protection Agency (Ohio
EPA), through the Ohio Attorney General’s Office, acknowledges and does not object to your settlement
with Garrison and Olymbec in satisfaction of Garrison and Olymbec’s CERCLA claims in the Southern
District of Ohio.
Monies collected as part of Garrison and Olymbec’s settlements with you and other potentially
responsible parties will be placed in escrow accounts pursuant to escrow agreements between Ohio EPA
and Garrison and Olymbec. The escrow agreements specify that this money will be dispersed from the
escrow accounts to pay necessary removal or remediation costs at the Properties that Ohio EPA
determines are consistent with the U.S. Environmental Protection Agency National Contingency Plan in
40 C.F.R. Part 300.
When the funds from your settlement are deposited in the escrow accounts, the State of Ohio will
consider your CERCLA liability satisfied, provided that: 1) you fully cooperate with any additional State
investigation at the Properties; 2) the State does not receive information that your e-waste contribution
was materially higher than is reflected in your settlement; 3) the State does not discover that you are
affiliated with another potentially responsible party who has not settled; and 4) the Southern District of
Ohio issues a bar order under CERCLA § 113(f).
Sincerely,

Elizabeth Ewing
Assistant Attorney General

cc:

Mitchell Mathews, Ohio EPA
Todd Anderson, Ohio EPA

30 E. Broad Street, 25th Floor Columbus, Ohio 43215
www.OhioAttorneyGeneral.gov

